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PREFACE. 

In  1908  and  1913  the  Manchester  University  Press  pub- 
lished an  English  translation  of  the  "Studies  and  Notes 
supplementary  to  Stubbs'  Constitutional  History," 
which  M.  Petit-Dutaillis  had  added  to  the  French  edition 
of  the  first  two  volumes  of  Stubbs'  work.  The  appear- 
ance of  the  third  volume  of  the  French  edition  was 
delayed  by  the  war  and  the  preoccupations  of  M.  Petit- 
Dutaillis.  He  was  able  to  secure  the  co-operation  of 
M.  Georges  Lefebvre,  who  made  himself  responsible  for 
the  additional  essays,  while  M.  Petit-Dutaillis  wrote  a 
long  introduction.  An  English  translation  of  the  essays 
of  both  scholars  is  given  in  this  volume.  The  authors 
have  kindly  discussed  a  few  difficult  or  doubtful  points 
with  the  translators  and  myself,  but,  with  tl  air  full 
consent,  we  are  responsible  for  such  changes  as  have 
been  made.  These  are  not  numerous.  Where  possible, 
references  to  recent  work  strictly  bearing  upon  the  subject 
matter  have  been  added.  The  paging  continues  that  of 
volumes  one  and  two  of  the  English  translation. 

After  some  hesitation  we  decided  not  to  add  in  the 
footnotes  references  to  the  third  and  fourth  volumes  oi 
Professor  Tout's  Chapters  in  Mediceval  -Administrative 
History,  which  unfortunately  appeared  too  late  to  be 
used  by  M.  Lefebvre.  If  we  had  done  this  we  should 
have  added  considerably  to  the  length  of  the  volume 
without  being  able  to  do  justice  to  Dr.  Tout's  work. 
M.  Lefebvre  has  made  much  use  of  the  scattered  essays 
and  lectures  in  which  Dr.  Tout  anticipated  his  most 
important  conclusions,  and  for  other  matters,  such  as  his 
striking  pages  on  the  characteristics  of  the  central  element 
in  parliament  which  came  to  be  called  the  House  of  Lords, 
we  must  be  content  to  direct  the  reader's  attention  to  the 
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book  itself.  Similarly  we  have  not  referred  to  the  series 
of  articles  in  which  Mr.  H.  G.  Richardson  and  Mr.  G. 
Sayles  are  investigating  with  minute  care  the  early 
records  of  the  English  Parliaments.  These  papers  must 
be  studied  as  a  whole.  The  writers  insist  upon  the 
judicial  character  of  parliament,  give  careful  lists  of  the 
parliaments  of  Edward  I  and  Edward  II  and  a  much 
needed  analysis  of  the  original  records  which  lie  behind 
Ryley's  Placita  Parlamentaria  and  the  printed  Rotuli 
Parliamentorum.^  The  value  of  their  work  is  obvious, 
but  it  is  too  early  to  estimate  the  extent  to  which  it  will 
modify  the  views  generally  accepted  since  the  appearance 
of  Maitland's  edition  of  the  Memoranda  of  the  parlia- 
ment of  1305. 

The  studies  in  this  volume  differ  from  their  pre- 
decessors in  one  respect :  they  have  little  relation  to  the 
chapters  of  Stubbs  to  which  they  were  added.  The 
third  volume  of  the  Constitutional  History  was  devoted 
to  the  history  of  the  fifteenth  century,  to  comprehensive 
studies  in  ecclesiastical  and  social  history,  and  to  the 
antiquities  of  parliament.  M.  Petit-Dutaillis  and  M. 
Lefebvre  have  confined  themselves  almost  entirely  to  the 
development  of  administration  and  parliamentary 
institutions  in  the  thirteenth  and  fourteenth  centuries. 
We  do  not  think  that  their  readers  wiW  regret  this 
departure  from  the  plan  of  the  earlier  studies,  for  it  is 
most  helpful  to  have,  upon  so  complicated  a  series  of 
problems,  some  of  which  will  be  the  occasion  of  discussion 
and  dispute  for  many  years  to  come,  the  impressions 
of  scholars  who  are  experts  in  French  history  and  can 


1.  The  "Early  records  of  the  English  Parliaments"  in  the  Bulletin 
of  the  Institute  of  Historical  Research,  v.  129—154  (Feb.  1928),  -v-i.  71—88 
(Nov.  1928),  129—155  (Feb.  1929).  To  these  should  be  added  "  Scottish 
Parliamente  of  Edward  I."  in  The  Scotiith  Historical  Eevicw  xxv.  300 — 
327  (July  1928),  "  The  Irish  Parliaments  of  Edward  I."  in  The  Procecdingt 
of  the  Royal  Irish  Academy  xxxviii.  section  C,  128 — 147  (Jan.  1929),  and 
Mr.  Richardson's  paper  "  T^he  Origins  of  Parliaments  "  in  Transactions  oj 
the  Royal  Historical  Society,  4th  series,  xi.  137—183  (1928), 
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look  at  our  English  history  without  any  of  our  prepos- 
sessions. Even  if  we  continue  to  differ — and  I  must 
confess  that  my  own  outlook  upon  English  history  is 
not  the  same  as  that  of  M.  Petit-Dutaillis — we  can  learn 
much  from  them.  At  the  same  time  we  cannot  but  wish 
that  it  had  been  possible  to  include  in  this  series  a  number 
of  studies  upon  the  aspects  of  our  history  which  Stubbs 
discussed  in  his  last  volume.  Much  has  been  written, 
since  he  wrote,  upon  the  relations  between  secular  and 
ecclesiastical  authority,  upon  local  government,  the 
development  of  municipal  institutions,  and  the  import- 
ance in  constitutional  history  of  economic  progress. 
However,  the  writings  of  Maitland,  Fueter,  Workman, 
Tait,  Unwin,  Miss  Putnam  and  others  are  not  hard  of 
access  ;^  and  we  have  every  reason  to  be  thankful  to 
M.  Petit-Dutaillis  and  M.  Lefebvre  for  what  they  have 
^iven  us. 

1.  A  useful  short  biography  of  English  Constitutional  History  has 
recently  been  prepared  for  the  Historical  Association  by  Miss  Helen  Cam 
a,nd  Mr.  A.  S.  Turherville  (published  for  the  Historical  Association  by 
G.  Bell  and  Sons.  1929). 

Oxford  F.  M.  Powicke. 

April  ig2g. 
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INTRODUCTION  TO  THE   FRENCH  EDITION. 

The  Kixg  of  England  and  his  Parliaments  in  the 
Middle  Ages. 

The  volume  that  we  present  to  the  student  public 
completes  the  French  edition  of  William  Stubbs' 
Constitutional  History  of  England.  Thirteen  years  have- 
passed  since  the  appearance  of  the  preceding  volume  : 
this  delay  is  explained  by  the  Great  War,  and  later  by 
stress  of  work,  caused  in  my  collaborator's  case  by  the 
necessity  of  finishing  an  extremely  important  work  of 
his  own ;  in  mine,  by  increasingly  heavy  duties.  We 
have  never,  for  a  moment,  thought  of  leaving  our  enter- 
prise unfinished.  The  Constitutional  History  is  still 
to-day  a  fundamental  book  and  will  long  remain  so ;  and 
never  has  the  necessity  of  thoroughly  understanding  the 
formation  of  political  society  in  England  appeared  more 
clearly  than  to-day. 

The  French  reader  will  not,  I  think,  be  in  any  way 
disappointed  by  the  third  volume.  The  English  chroni- 
cles of  the  XVth  century  are  wretchedly  meagre,  a  defect 
which  still  remains  insufficiently  compensated  by  the- 
publication  of  parliamentarv  and  administrative  docu- 
ments, of  which  indeed,  Stubbs  was  familiar  with  only  a 
limited  portion  ;  nevertheless  he  has  given  a  very  interest- 
ing narrative  account  of  the  Lancastrian  and  Yorkist 
period.  In  accordance  with  his  general  plan,  he  devoted 
the  second  part  of  his  volume  to  institutions ;  but  he  has 
often  trespassed  beyond  his  chronological  limits,  and  no 
one  will  complain  of  this.  His  study  of  the  relations  of 
Church  and  State  is  the  fruit  of  a  peculiar  competence  in 
these  matters.  The  chapter  on  the  Antiquities  of  Parlia- 
ment is  rich  in  information  on  elections,  procedure,  and 
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debates  ;  thanks  to  the  prudent  and  scrupulous  method  of 
the  author,  we  can  make  use  of  these  facts  even  now, 
when  sources  inaccessible  to  him  have  been  brought  into 
use,  and  some  of  his  valuations  have  been  rejected.  In 
the  final  pages  on  English  society  at  the  end  of  the 
Middle  Ages,  there  are  some  parts  out  of  date,  since 
municipal  and  economic  history  have  made  great  pro- 
gress; but  the  picture  that  Stubbs  traced  of  the  English 
nobility  retains  the  liveliest  interest. 

A  considerable  number  of  new  bibliographical  refer- 
ences, and  some  rectifications  of  the  text  will  be  found 
suggested  between  brackets  in  the  notes  to  the  French 
edition.  We  were  not,  however,  able  to  leave  it  at  that. 
A  profound  change  has  taken  place  in  the  historical 
appreciation  of  the  great  conflicts  which  ranged  the  King 
of  England  and  his  subjects  against  each  other  from  the 
Xlllth  to  the  XVth  century.  It  was  necessary  to  apprize 
•our  readers  of  it.  With  this  end  in  view,  my  collaborator 
M.  Georges  Lefebvre,  has  written  some  important  addi- 
tional studies  on  the  transformations  of  the  Curia  Regis, 
the  monarchical  bureaucracy,  and  the  origins  of  the 
Council,  the  House  of  Lords,  and  the  House  of  Com- 
mons. He  has  set  himself  the  task  of  summarising  clearly 
the  work  of  contemporary  scholars,  a  task  not  always 
-easy  in  so  complex  and  fluctuating  a  subject.  He  has 
not  refrained  from  correcting  judgments  which  were  too 
absolute,  and  has  even  reinstated  certain  of  Stubbs'  views 
which,  by  excessive  reaction,  are  now  being  undeservedly 
neglected.  Finally,  when  there  was  occasion,  he  has 
compared  English  and  French  institutions  which  throw 
light  upon  each  other  mutually. 

I  am  anxious  to  state  here,  that  all  the  honour  of  this 
careful  exposition,  which  demanded  much  reading, 
■experience,  and  reflection,  is  due  to  my  collaborator.  All 
I  have  done  has  been  to  provide  him  with  certain  notes 
and  suggestions,  and  to  play  the  part  of  an  agent  for 
publication. 
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I. 

Without  encroaching  upon  his  Study,  I  wish  to  con- 
sider here  the  origins  and  character  of  theParliamentum 
as  it  existed  in  the  time  of  Edward  I,  from  a  point  of 
view  not  generally  taken  by  twentieth-century  medie- 
valists. I  shall  not  bring  forward  a  single  new  document, 
but  by  bringing  out  more  clearly  certain  connections 
between  the  known  facts,  perhaps  I  may  help  the  reader 
to  reconstruct  the  hostile  atmosphere  in  which  there 
developed,  very  slowly  and  precariously,  what  the  per- 
spective afforded  by  the  intervening  centuries  now  allows 
us  to  regard  as  the  germ  of  the  English  parliamentary 
system. 

I  call  it  a  hostile  atmosphere.     This  is  precisely  the    ^ 
opposite  of  the  impression  which  Stubbs  would  convey,  ^/ 
at  least  in  the  passages  where  he  moralises  and  draws 
conclusions.     He  had  a  mystic  conception  of  the  origins 
of  the  English  constitution.    With  the  patriotic  pride  of 
a  man  of  the  Victorian  era,  imbued  with  ideas  whose 
spirit  still  seems  perceptible  to  the  guest  of  an  Oxford 
college,  he  believed,  or  almost  believed,  that  the  English 
people  had  had  a  mission,  that  of  estaj^ishin^  _parli3s^ 
mentar\'' "goyenmren'tT"  Despite~the   reserves  which  his 
honesty  as  a  historian  imposed  upon  him,  he  projected 
into  the  _pastjjie_image  of  the  constitutional  m^inarcTf}'^ 
which  he  saw  workj^ng  under  his  own  eyes,  and  to  which   - 
h"e~affnbuted  tf e^greatness  of  his  country.    He  believed 
sincerely  in  an  outburst  of  national  enthusiasm,  which 
had  imposed  the  Charters  of  Liberties,  whereas,  in  the 
medieval  vocabulary,    "liberty"  or   "franchise"    means 
privilege.^  He  believed  that  the  thirteenth-century  barons 

1.  Cf.  a  characteristic  text  in  Rottdi  Parliamentorum,  ii,  p.  166b,  ad 
ann.  1348.  The  Commons  complain  that  the  King  has  granted  so 
many  franrhises  that  almost  the  entire  kingdom  has  been  mis  en  fran- 
chise, to  the  great  detriment  of  the  Common  Law  and  the  great  oppres- 
sion of  the  people.  This  should  be  interpreted  as  "so  many  privileges 
of  jurisdiction  granted  to  the  lords."  See  A.  F.  Pollard's  shrewd  study 
The  Evolution  of  Parliament  (1920), — a  book  which  should  be  read  in 
its  entirety, — Chapter  IX,  "Parliament  and  Liberty,"  especially  p.  168 
sq.  There  is  nothing  more  productive  in  history  than  the  study  of 
eemantics. 
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were  heroes  who  laboured  for  the  future.  He  believed 
that  the  great  king  Edward  I  had,  by  an  act  of  considered 
judgment,  and  with  the  insight  of  genius,  definitely 
founded  the  parliamentary  monarchy.  Finally,  having 
had  to  renounce  the  task  of  working  through  a  huge  mass 
■of  archival  documents  still  unpublished,  he  had  not  been 
able  to  see  the  building  up,  around  the  throne  of  the  last 
Plantagenets  and  Lancastrians,  of  the  bureaucratic 
power,  admirably  adapted  to  ensuring  a  regular  adminis- 
tration, but,  for  that  very  reason,  unfavourable  to  parlia- 
mentary  development,  and  embarrassing  even  to  royal 
absolutism.  He  had  not  thrown  into  relief  the  absolutist 
tendencies  of  Edward  I  and  his  circle.  He  had  not  per- 
ceived the  tentative  endeavours  of  certain  kings  to  loosen 
the  grip  of  the  great  formalised  administrative  depart- 
ments, and  to  throw  off  these  new  fetters. 

It  is  the  honour  of  the  present  generation, — at  the  head 
of  which  we  must  place  a  scholar  of  genius,  the  regretted 
F.  W.  Maitland — to  have  tackled  courageously  the 
searching  of  unpublished  documents,  and  to  have  dis- 
covered two  fundamental  truths.^  Firstly,  the  constitu- 
tional history  of  England  can  only  progress  side  by  side 
with  administrative  history  ;  this  latter  will  demand  much 
patient  research,  but  it  has  been  begun,  and  we  already 
observe  that  the  King  (or  the  group  of  favourites  wfio 
ruled  him)  ceaselessly  tried  to  maintain  monarchic  abso- 
lutism, and  to  defend  liimself  against  every  institution 
calculated  to  limit  it ;  even  if  that  institution  was 
created  to  serve  his  authority,  he  began  to  distrust  it  as 
soon  as  it  adopted  principles  foreign  to  his  good  pleasure. 
In  the  light  of  this  observation,  not  only  are  many  palace 
revolutions  explained,  but  the  alliance  of  the  King  with 

1.  In  M.  Georges  Lefebvre's  Studies  will  be  found  the  bibliography  of 
these  researches,  and  the  means  of  following  the  development  of 
parliamentary  institutions,  the  Council,  and  the  Household.  Sensational 
as  certain  recent  discoveries  of  documents  have  been,  as,  for  example  on 
the  origin  of  the  House  of  Commons,  I  will  not  repeat  "here  what  he 
says  of  them.  I  merely  wish  to  give  some  personal  impressions,  resulting 
from  a  now  lengthy  acquaintance  with  the  principal  sources. 
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lation  for  the  establishment  of  a  system  of  limited 
archy  appears,  at  any  epoch  whatever,  highly  improb- 
.  Secondly,  we  have  gone  astray  in  seeking  precise 
s  for  the  birth  of  Parliament,  and  especially  of  what 
English  have  called,  from  the  XVIth  century  on- 
is,  the  "House  of  Commons."  Nothing  is  more 
eading  than  the  idea  that  in  1295  a  "Model  Parlia- 
t"  was  constituted.  The  adage  Natura  non  facit 
IS,  remains  true  as  far  as  concerns  medieval  history. 
3  the  assemblies  of  the  Three  Estates  in  France,,  the 
,lish  parliament  is  an  institution  useful  above  all  to 
Monarchy,  but  it  is  not  a  conception  peculiar  to  a 
^  of  genius.  Parliament  is  merely  a  development  of 
Curia  Regis  and  it  emerged  from  its  matrix  only  very 
Ay.  The  history  of  its  origins  is  complicated,  and  by 
ng  to  reduce  it  to  a  simple  formula,  we  distort  it 
ond  remedy. 

II. 

We  distort  that  history  equally  if  we  neglect  the 

chological  data.     From  this  point  of  view,  the  pub- 

led  documents  contain  many  unexploited  riches  which 

St  be  explored  anew,  without  prejudice  and  with  a 

id  completely  fresh.     The  actors  of  the  drama  have 

been  observed  with  sufficient  curiosity.    The  fact  that 

are   dealing  with   the  histor}'  of  institutions  is    no 

son  for  neglecting  to  picture  to  ourselves  the  men 

icerned.     If  we  do  not  succeed  in   reconstructing  a 

icrete  image  of  the  past,  the  risks  of  vain  hypotheses 

:  multiplied.  Thanks  to  recent  works  on  administrative 

-tory,   some  forgotten  personages,   who  nevertheless 

lyed  a  considerable  part,  have  stood  out  from  the  hazy 

.tance  in  which  we  could  not  distinguish  them  r^  but  it 

.  See,  for  example,  the  account  of  the  career  of  Peter  de  Eievaux, 
3  held  simultaneously  several  very  important  offices  in  the  reign  of 
nry  III  :  T.  F.  Tout",  Chapters,  i,  p.  214  sq. 
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is  sometimes  the  most  illustrious  whom  we  have  failed  to 
approach  sufficiently.  Stubbs,  who  was  shrewd,  did  not 
fail  to  show  for  each  period  the  chain  of  facts  and  the 
historic  figures.  But,  like  many  Englishmen,  he  had 
little  imagination,  and  I  wonder  whether  he  fully  under- 
stood such  characters  as  Henry  H,  John  Lackland, 
Edward  I,  Henry  V,  and  what  manner  of  men  the  chiefs 
of  the  baronial  opposition  were.  We  ought  to  examine, 
in  the  feeble  light  which  has  reached  us,  what  was  the 
temperament,  even  the  physical  temperament,  of  these 
men.  I  believe  that  by  application  to  this  question 
we  shall  sometimes  make  strange  discoveries. 

From  the  Norman  conquest  to  the  Tudors,  not  to  speak 
of  modern  times,  there  was,  on  the  throne  of  England,  an 
almost  uninterrupted  succession  of  champions  of  personal 
power,  passionate  and  lustful  men,  who  loved  domina- 
tion, strife,  war,  and  the  chase.  All  these  men  either 
tried  to  retain  the  great  lordships  in  France,  or  to  be  at 
once  kings  of  England  and  France.  Some  were  almost 
driven  to  distraction  by  excess  of  ambition,  excess  of 
cares,  or  excess  of  pleasure.  Henry  II,  whose  Empire 
stretched  from  Scotland  to  the  Pyrenees,  was  neuras- 
thenic :  his  agitation  was  the  talk  of  his  contemporaries. 
John  Lackland,  as  I  shall  presently  attempt  to  prove,  was 
troubled  by  a  psychic  excitation  which  has  been  defined 
by  our  alienists.  Richard  H  was  unbalanced.  In  the 
midst  of  this  series  of  tragic  figures  there  occur  some 
ludicrous  personages,  muddle-headed,  unstable,  and 
unintelligent,  like  the  frivolous  Edward  II  or  his  grand- 
father Henry  III,  whose  senseless  piety  irritated  even  the 
devout  Louis  IX.  These  men  were  under  the  yoke  of 
a  rapacious  court,  and  the  consequences  were  the  same  as 
if  they  had  been  formidable  tyrants.  As  for  the  "heroic 
kings",  Edward  I  and  Henry  V,  it  is  scarcely  necessary 
to  recall  that  both  were  conquerors,  who  undertook  tasks 
beyond  the  resources  of  the  England  of  those  days. 

How  can  we  suppose  that  any  one  of  these  princes  had 
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a  conscious  desire  to  "seal  a  compact"  with  the  nation, 
j    to  create  a  parHamentary  monarchy  ? 

They  entertained  this  idea  all  the  less  as  their  courtiers 
and  officials  formed  a  screen  betwe  n  their  subjects  and 
them,  save  during  the  short  sessions  of  the  assemblies. v/"'^ 
They  had  beside  them  knights  attached  to  their  person 
by  the  feudal  conception  of  honour,  ready  for  anything 
in  their  service  :  such  were  those  who,  upon  a  thought- 
less word  from  Henry  II,  went  and  assassinated  the 
Archbishop  of  Canterbury;  and  the  "Chamber"  of  the 
kings,  their  "Wardrobe,"  and  the  public  services  which 
were  gradually  organising  themselves,  were  staffed  with 
clerks  who  had  not  the  slightest  desire  to  be  submitted  to 
an  external  control,  or  to  have  anyone  haggHng  with  them 
for  the  means  of  government.  The  hidden  action  of  this 
circle  of  attendants  is  naturally  somewhat  difficult  to 
discern.  But  we  know  what  were  the  ideas  of  the  king's 
servants  concerning  the  royal  power,  and  what  political 
doctrine  they  professed  in  their  treatises  on  administra- 
tion and  law. 

This  is  how  the  Dialogue  of  the  Exchequer,  written  in 
the  reign  of  Henry  II  by  the  treasurer  Fitz-Nigel,  begins  : 
"It  is  necessary  to  submit  ourselves  in  all  fear  and  to 
obey  the  powers  ordained  by  God.  All  power,  in  fact, 
comes  from  our  Lord  God.  .  .  But  although  abundant 
riches  may  often  come  to  kings,  not  by  some  well- 
attested  right,  but  perhaps  by  ancestral  customs,  or 
perhaps  by  the  secret  counsels  of  their  own  hearts,  or 
even  through  the  arbitrary  decisions  of  their  own  will, 
nevertheless  their  deeds  must  not  be  discussed  or  con- 
demned by  their  inferiors.  For  their  hearts  and  the 
Vorkings  of  their  hearts  are  in  the  hand  of  God,  and 
'^he  cause  of  those  to  whom  the  care  of  subjects  has  been 
entrusted  by  God  himself  depends  on  divine  judgment 
and  not  on  human   judgment.^ 

1.  De    necessariis    Ohservantiis   ScaccaTii   Dialogns,    ed.    A.    Hughes, 
C.   G.    Crump  and  C.   Johnson,   1902,  p.    55. 
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After  the  Great  Charter  this  extremely  perempt< 
affirmation  undergoes  some  attenuation.  When 
jurist  Bracton,  a  counsellor  of  Henry  III,  wishes 
define  the  royal  prerogative,  he  speaks  of  the  necessit)- 
conforming  to  the  "laws  of  the  realm,"  but  with  w 
reserves,  and  in  what  confused  and  contradictory  tern 
''Fundamentally,  Bracton's  doctrine  is  that,  if  the  ki 
refuses  to  set  right  an  injustice,  God  alone  can  pun 
him.^  When  divine  origin  is  attributed  to  monarchi 
power,  it  is  impossible  to  escape  the  conclusion  that 
fear  of  God  is  its  sole  limit. 

This  theory  of  divine  right  is  of  ecclesiastical  orig 
and  is  found  in  Capetian  France.  The  English  Chu 
confirmed  it  by  its  rites  and  legends.  On  both  sides 
the  Channel  the  clergy  practised  this  dangerous  polic} 
exalting  the  Monarchy,  which  was  certainly  profitable 
both  powers,  but  which  entailed  the  risk  of  ending  so 
day  in  the  subjection  of  the  national  Church.  From 
Anglo-Saxon  period,  the  king  was  crowned  and  anoint 
Once  the  consecration  was  complete,  he  was  regarded 
a  being  superior  to  the  rest,  to  be  loved  and  served.  1 
laws  of  Ethelred,  and,  later,  the  laws  of  Canute,  impo 
obedience  to  the  king  as  a  religious  duty.  The  couns 
ors  of  the  Anglo-Saxon  and  Scandinavian  kings  w 
eviidently  inspired  by  the  Carolingian  tradition,  ; 
later  on,  the  Norman  kings  introduced  into  England 
useful  observances  of  the  monarchical  cult,  invented 
the  clerks  of  the  Capetian  court. ^  The  son  of  Hi 
Capet,  the  pious  king  Robert,  cured  the  sick  with 
sign  of  the  cross,  and  thus  in  his  reign  was  founded 

1.  See  Bracton's  Note  Book,  ed.  Maitland,  1SS7,  i,  Introduction, 
sq.,  and  a  note  of  Mr.  C.   H.  Mcllwain,  "  The  Fundamental  La' 
Bracton,"  in  The   High  Cotirt  of  Parliament  and  its  Supremacy, 
pp.   101-103.     Cf.  on  rex  and  hx,  a  Latin  poem  published  in  Wri 
Political  Songs  and  cited  bv  M.  Bemont,  Simon  de  Montfort,  1st  « 
p.  219. 

2.  For  all  that  follows,  see  H.  F.  Delaborde,  "  Du  toucher  des  e 
«lles  par  les  rois  d'Anpileterre,"  in  Melanges  d'Histoire  offerts  a  M 
Bemont,  1913,  p.  173  sq.,  and  j\Iarc  Bloch,  Les  rois  thaumaturges 
p.  41  sp.,  82  sp.,  159  sq.,  and  passim. 
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thaumaturgical  power  of  the  kings  of  France,  which  took 
the  specialised  form  of  the  healing  of  scrofula.  Now 
Henry  I  of  England  probably  claimed  the  same  privilege, 
and  in  any  case,  the  tradition  was  founded  by  the  time  of 
Henry  II,  and  Peter  of  Blois  writes;  "The  king  is  holy,  / 
he  is  the  Lord's  anointed  ;  it  is  not  for  nothing  that  he  has) 
received  the  sacrament  of  unction,  the  efficacity  of  which' 
is  fully  demonstrated  by... the  curing  of  the  king's  evil." 
Edward  I  touched  in  this  way  one  thousand  seven  hun- 
dred and  thirty-six  sufferers  from  this  disease  during  the 
eighteenth  year  of  his  reign  alone;  Edward  II,  made 
anxious  by  his  unpopularity,  tried  to  claim  new  thauma- 
turgical  powers ;  in  his  reign,  and  for  more  than  two  hun- 
dred years  afterwards,  there  were  distributed  rings  which 
the  roval  hands,  sanctified  by  unction,  had  touched,  and 
which,  from  that  moment,  cured  cramp.  Edward  II 
also  wished  the  oil  with  which  he  had  been  anointed 
to  be  held  miraculous,  like  the  holy  phial  of  Rheims ; 
but  the  legend  of  the  oil  given  to  Thomas  Becket  by 
the  Virgin  was  not  accepted  by  the  Church  until  1399, 
at  the  time  of  the  accession  of  Henry  of  Lancaster  :  the 
acceptance  of  this  new  article  of  faith  for  the  use  of 
loyal  subjects  coincided  with  the  contestable  accession  of 
a  new  dynasty  which  required  legitimation. 

How  could  English  royalty  have  had  the  idea  of  limit- 
ing in  practice,  of  its  own  accord,  this  power  which  its 
flatterers  and  its  grave  counsellors  declared  to  have  come 
from  God,  and  to  be  capable  of  miracles  ?  It  would  not 
I  even  endure — this  point  should  be  insisted  on — a  bureau- 
cracy too  slow  to  execute  its  will.  The  ingenuity  of  the 
kings  (or  rather,  to  make  a  qualification  which  is  almost 
always  necessary,  of  their  advisers)  was  spent,  during  the 
last  centuries  of  the  Middle  Ages,  not  in  preparing  the 
parliamentary  regime,  but  in  maintaining  their  preroga- 
tive, and  especially  in  freeing  themselves  from  the  shack- 
les of  any  regular  administration  capable  of  thwarting  a 
policy  of  megalomania. 
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Recent  work  has  thrown  a  vivid  light  on  these  palace 
wars.  They  are  very  curious.  We  already  knew  that 
the  episcopal  chancellor,  a  great  and  almost  irremovable 
personage,  was  with  difficulty  endured  by  the  king; 
Henry  II  had  tried,  for  several  years,  to  solve  the 
problem  by  entrusting  the  chancellorship  to  one  of 
his  bastards ;  John  Lackland  rewarded  the  services  of 
Archbishop  Hubert  Walter  by  speaking  of  him,  after  his 
death,  with  the  most  brutal  insolence.  But  these  obscure 
conflicts  become  much  more  clear  for  us  when  diploma- 
tists like  Eug.  Deprez,  T.  F.  Tout,  H.  C.  Maxwell  Lyte,^ 
give  us  the  history  of  the  small  seal,  which  appears  in  the 
Xllth  century;  it  is  the  king's  personal  seal,  the  instru- 
ment of  his  prerogative ;  its  use  loses  this  character  only 
when  the  king  has  a  chancellor  of  whom  he  is  sure ;  and 
when  the  office  of  the  "privy  seal"  ceases  to  be  a  house- 
hold office  and  becomes  an  institution  of  State,  then 
Edward  HI  makes  for  himself  a  new  private  Chancery, 
and  new  secret  seals  appear.  Similarly,  the  Exchequer 
does  not  keep  for  long  its  financial  supremacy.  John 
Lackland,  whose  reign  in  many  respects  marks  a  turning- 
point  in  the  history  of  England,  has  sums  paid  directly 
into  his  "Wardrobe",  in  order  to  be  able  to  pay  with 
ease  the  mercenaries  who  uphold  his  tyrannical  power. 
The  "Wardrobe"  becomes,  for  over  a  century,  one 
of  the  most  important  organs  of  the  personal  power. 
When  Edward  II  can  no  longer  use  it  in  this  way,  he 
employs  another  household  service,  the  "Chamber",  to 
procure  resources  for  himself.  Lastly,  the  prince  remains 
the  source  of  justice,  despite  the  royal  tribunals  which 
are  created  in  succession,  and  he  reserves  to  himself  the 
power  of  judging  in  equity  and  of  taking  cognisance 
of  causes  which  affect  his  prerogative.'-    In  the  fortified 

1.  See  the  bibliography  and  the  summary  of  the  question  below,  p.  373. 
M.  Lefebvre  was  not  able  to  use  Sir  H.  C.  Maxwell-Lyte's  work  which 
has  just  appeared  :  Hixtorical  Xotes  on  the  use  of  the  Grmt  Seal  of 
England,  1926  (Ch.  IT  :  "  The  Privy  Seal  "). 

2.  See  the  Studies  of  M.  Lefebvre,  p.   36-t  sq.,  and  p.  38o  sq. 
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place  in  which  the  king  defends  himself,  the  Household 
and  the  Council  are  the  donjon  in  which  he  can  take 
refuge  when  the  rest  of  the  castle  has  been  wrested  from 
him ;  in  this  retreat,  he  finds  auxiliaries  who  are  ahvays 
fertile  in  stratagems  and  substitutions,  little  inclined  to 
advise  him  to  surrender,  since  they  know  what  it  will  cost 
them  in  their  own  persons. 

Is  it  then  to  the  baronage  and  to  the  national  Church 
that  England  owes  the  germs  of  the  parliamentary 
system  ? 

No  one  has  thought  of  proclaiming  the  political  spirit 
of  the  barons  of  the  eleventh  and  twelfth  centuries ;  they 
were  too  patently  lacking  in  it.  But  Stubbs  praised  the 
generous  and  farseeing  disinterestedness  of  the  "patriotic 
barons"  of  the  Xlllth  century,  who  "placed  themselves 
in  the  vanguard  of  liberty",  and  he  has  contrasted  it  with 
the  selfishness  of  the  barons  of  the  fourteenth  and 
fifteenth  centuries.^ 

We  certainly  must  not  depreciate  to  excess  the  effort 
made  in  the  era  of  the  "charters  of  liberties",  the  era  of 
Magna  Carta,  of  the  Provisions,  and  of  the  Articles  of 
1297.  It  put  an  end  to  the  hateful  tyranny  of  John 
Lackland,  it  did  useful  service  in  thwarting  the  ruinous 
enterprises  of  Henry  III,  and  gave  Edward  I  cause  for 
reflection.  But  I  have  sought  in  vain,  in  the  history  of 
this  baronial  opposition,  any  manifestation  of  a  real 
political  intelligence,  and  I  am  pleased  to  find  my  doubts 
confirmed  in  this  criticism  of  the  judicious  historian  of 
Edward  II,  Mr.  T.  F.  Tout :  "With  all  his  caution  and 
all  his  wisdom,  Stubbs  goes  too  far,"  he  says,  "when  he 
teaches  that  the  barons  and  bishops  of  the  early  four- 
teenth century  were  cast  in  a  meaner  mould  than  the 
heroes  of  Runnymede  or  of  the  age  of  Simon  de  Mont- 
fort  or  even  of  the  opposition  to  the  declining  years  of 
Edward  I.    As  far  as  the  rank  and  file  goes,  the  barons 

1.  See  Stubbs'  Const.  Hist.,  i,  p.  571,  579,  583;  ii,  p.  655-656,  etc. 
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who  won  the  Great  Charter  and  their  grandsons  who  laid 
low  the  power  of  the  Crown  in  the  Mad  Parliament^  were 
every  whit  as  stupid  and  as  greedy,  as  narrow  and  as 
self-seeking  as  were  the  mass  of  the  lords  ordainers."^ 
Twenty  years  after  writing,  on  the  subject  of  the  Great 
Charter,  a  little  study  which  even  to-day  sometimes 
raises  protests,  I  confess  that  I  see  nothing  to  change  in 
it.3  I  said  there,  and  I  can  only  repeat,  that  the  Great 
^  Charter  was  essentially  an  act  of  feudal  reaction  against 
the  progress  of  an  encroaching  royal  administration  and 
an  arbitrary  fiscal  system.  The  barons,  naturally,  could 
not  avcnid  presenting,  along  with  their  own  grievances, 
those  of  the  knights  and  of  the  Londoners  who  supported 
them,  and  without  whom  they  would  have  been  delivered 
up  to  the  vengeance  of  John.  But,  from  the  point  of  view 
which  concerns  us  here,  they  added  very  few  seeds  to  the 
sowing  which  was  one  day  to  produce  the  parliamentary 
system.  Article  12,  concerning  consent  to  scutages  and 
aids,  was  aimed  at  a  definite  abuse,  and  established  no 
new  rule  of  public  law.  We  are  told,  "It  was  in  1215, 
for  the  first  time,  that  a  precise  text  explicitly  established  a 
connection  between  the  payment  of  an  imposition  and  the 
consent  to  that  burden."*  Let  us  avoid  playing  upon 
mere  words.  There  was  no  need  for  a  precise  text  to 
create  a  connection  which  was  the  rule  in  feudal  law.  By 
this  interpretation,  the  customs  of  the  Middle  Ages 
would  date  only  from  the  period  when  they  were  reduced 
to  writing.     Excepting  the  three  customary  cases  (four 


1.  Insane  Parlamentuvi  of  June  11th,  1258. 

2.  Place  Edward  II,  p.  22-23. 

3.  M.  Leon  Leclere,  "La  Grande  Charte  de  1215,  est-elle  une  illa- 
sion?"  in  Milanges  offerts  a  Henri  Pirenne,  1926,  p.  279  sq.,  has  recently 
taken  me  to  task.  He  contradicts  scarcely  one  of  the  details  of  my 
argument,  and  yet  he  conchides  that  we  must  return  to  the  traditional 
interpretation.  I  leave  to  the  public  the  task  of  deciding  between  us. 
My  study  was  published  as  an  appendix  to  t.i.  (of  the  French  translation 
of  iStubbs)  and,  in  an  English  translation,  in  Studies  and  \otes 
Supplementary  to  Stuhba'  Constitutional  History,  down  to  the  Great 
Charter,  1908,  p.  127  sq. 

4.  Leon  Leclefe,  op.  cit.  p.  287. 
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in  France),  the  vassal  '^gave"  the  aid ;  it  was  not  raised 
without  his  consent.  ''Auxilium  quod  barones  mihi 
dederunt,"  said  Henry  I.^  The  Great  Charter  merely 
recalls  this  principle.  As  for  article  14,  concerning 
convocations  ad  habendum  commune  consilium  regni,^ 
a  very  badly  drafted  article,  drawn  up  in  great  haste, 
how  can  we  give  credit  for  it  to  the  barons,  when  it  is  not 
found  in  their  Petition  ?^ 

The  barons  did  not  show  any  more  inventive  or 
perspicacious  a  spirit  in  the  measures  which  they  imposed 
for  the  application  of  the  Charter.  The  Committee  ot 
Twenty-five  and  the  Commission  of  Four  constituted  in  -^ 
article  61  formed  a  supervising  Directory  whose  only 
weapon  against  the  return  of  the  abuses  was  rebellion ; 
the  king  himself  had  to  require  his  subjects  to  swear  to 
rise  against  him  when  the  Twenty-five,  according  to  the 
accepted  procedure,  should  summon  them  to  do  so.  It 
appears  clearly  that  the  barons  lacked  the  greatness  to 
oppose  a  political  organisation  worthy  of  the  name  to  a 
monarchical  administration  already  powerful  and  intelli- 
gently directed,  and  aimed  resolutely  at  absolutism.  They 

1.  Stubbs,  Const.  Hist.,  i,  p.  400,  618;  see  also  ii,  p.  263  sq. 

2.  Translate:  "to  have  the  common  counsel  of  the  realm,"  not  "  to 
hold  the  commune  consilium."     See  p.  451,  n.   2. 

3.  As  is  well  known,  the  Capitida  que  barones  petunt  et  dominus 
Fex  concedit  served  aa  the  basis  for  the  drafting  of  the  Great  Charter. 
Article  14  makes  is  easy  to  reconstruct  a  discussion  which  undoubtedly 
took  place  between  the  commissioners  of  the  barons  and  the  agents  of 
the  king.  The  end  at  least,  evidently  reflects  a  wisE  of  the  latter ; 
"...  Negocium  ad  diem  assignatum  frrocedat  secundum,  consilium 
illorurn  qui  presentes  fuerint,  quami'is  non  omnes  summoniti  renerint." 
This  meant  putting  an  end  to  the  individual  claims  of  prelates  and 
barons  who,  not  havmg  appeared  and  not  having  consented  personally 
to  the  aid,  refused  to  pay  it.  This  is  clearly  an  important  point.  But 
article  14  disappeared  in  the  confirmations.  The  matter  seemed  ^' grave 
et  douteuse"  (Bemont,  Charles  des  liberies  anglaises,  p.  58,  n.  4).  They 
would  have  had  to  clear  up  the  obscurities  presented  by  this  text,  and 
especially  to  solve  tlie  problem  of  convoking  all  the  tenants-in-chief, 
a  practical  .in:ipo3sibility,  a,nd  ajlso  to  distinguish  the  impositions 
submitted  to  the  consent  of  the  assembly  from  the  resources  which  the 
king  claimed  to  exact  at  will.  In  practice,  during  the  thirteenth 
century,  the  feudal  rule  was  applied  summarily,  and  the  assent  of  the 
prelates  and  the  barons  was  asked  for  the  aid.  But  the  King  had  many 
other  resources,  eTen  outside  the  issues  of  his  demesne. 
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had  been  able  to  define  in  detail  the  abuses  of  the  system, 
and  to  demand  a  return  to  feudal  law,  but  they  were 
incapable  of  creating  a  new  public  law.  Their  mediocrity 
appeared  clearly  throughout  the  rest  of  the  crisis  and  the 
years  which  followed.  The  Committee  of  Twenty-five 
after  having  foolishly  enough  exasperated  the  pride  of 
John  Lackland,  and  contributed  to  the  rupture,  did  not 
even  attempt  to  govern ;  the  baronage  appealed  to  a 
foreign  claimant  and  could  not  even  range  itself  in  its 
entirety  on  his  side ;  England  was  saved  from  anarchy 
only  by  the  Holy  See.  We  must  remember,  that  in  the 
confirmations  of  the  Great  Charter  granted  by  the 
advisers  of  the  young  Henry  III,  the  famous  articles  12 
and  14  disappeared.  The  confirmation  of  February  i  ith, 
1225,  bought  by  the  barons  and  forming  the  definitive 
text  of  Magna  Carta,  says  only  that  scutage  shall  be  taken 
as  in  the  time  of  Henry  II,  and  that  the  "liberties  and 
free  customs"  of  all  persons,  clerks  or  laymen,  shall  be 
preserved.^  The  moderate  rate  of  the  ancient  scutage,  and 
the  privileges  of  each  individual  having  been  assured,  all 
concern  with  the  most  suitable  procedure  ad  habendum 
commune  consilium  regni  was  given  up. 

The  great  war  of  the  barons  at  the  end  of  the  reign 
of  Henry  HI  repeated  in  many  respects — this  fact  has 
not  been  sufficiently  noticed — the  crisis  of  the  Great 
Charter,  doubtlessly  because  the  conditions  were  almost 
identical,  and  the  new  generation  of  English  nobility 
had  scarcely  any  more  capacity  than  the  one  preceding.^ 
The  deeper  causes  were  the  same  :  the  king  was  sur- 
rounded bv  foreign  advisers,  bled  his  subjects,  and 
oppressed   the    national   clergy  or  allowed  them  to   be 

1.  Article  37  :  B^inont,  Charles  des  Tyibcrt^s  anglaisef,  p.  57-58. 

2.  The  only  great  figure  of  this  revolution  is  that  of  a  noble  of 
French  origin,  Simon  de  Montfort,  a  son  of  the  leader  of  the 
Albigensian  crusade.  M.  Bemont  has  just  finished  a  set^ond  edition, 
revised  and  brought  up  to  date,  of  his  Simon  de  Montfort.  I  wish 
to  thank  him  here  for  his  kindness  in  lending  nie  his  manuscript, 
which  has  been  of  great  value  to  me. 
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oppressed.  The  deciding  factor,  in  both  cases,  was  a 
check  in  foreign  pohcy.  In  1258  as  in  12 15,  the  barons, 
fully  armed,  sought  out  the  king,  and  demanded  satisfac- 
tion, and  Magna  Carta  was  parallelled  by  the  legal 
sections  of  the  Provisions  of  Westminster  which  were  to 
be  incorporated  finally  in  the  statutes  of  the  kingdom.  As 
in  12 15,  the  barons  had  as  allies  the  Londoners  and  part 
of  the  English  Church.  As  in  1215,  they  excited  the 
king  to  resistance  by  their  pride, ^  and  the  king,  supported 
by  the  Pope,  broke  with  them.  The  aristocracy  was  at 
first  victorious,  but  it  was  divided  and  finally  it  was 
beaten  and  lost  part  of  the  fruits  of  the  revolution. 
Moreover,  in  both  cases,  it  was  the  members  of  the 
national  clergy,  partisans  of  the  barons,  who  suffered  the 
most  severe  punishment ;  the  barons  came  off  more 
lightly.2 

We  must  not  exaggerate  the  closeness  of  this  parallel. 
The  crisis  in  the  reign  of  Henry  III  offers  many  new 
aspects.  Anti-papal  feeling,  iilmost  non-existant  in  121 5, 
had  been  developed  in  certain  monastic  orders,  among 
the  lesser  clergy,  and  in  part  of  the  episcopate ;  and 
Simon  de  Montfort,  full  of  sympathy  for  the  evils  suffered 
by  the  English  Church,^  was  considered  a  defender  of 
ecclesiastical  liberties  and  a  saint.  On  the  other  hand, 
the  baronage  saw  more  clearly  than  in  12 15,  the  necessity  * 
of  securing  to  themselves  the  control  of  the  monarchical  I 
administration.  They  did  not  dream  of  being  content 
with  the  barbarous  system  of  the  Twenty-five   barons 

1.  See  the  "Grevancez  dont  le  Roy  se  plevnt  de  son  Conseil,"  publ. 
by  E.  F.  Jacob,  in  E.  H.  B.,  1926,  p.  564-571.  The  King  declares  that 
he  cannot  tolerate  the  attitude  taken  by  men  who  have  sworn  homage 
and  fidelity  to  him  (art.  24)  ;  they  say  "  A^ous  volons  que  tssy  soit  et 
autre  resoun  ne  mettent"  (art.  4).  Cf.  for  the  grievances  of  John 
Lackland,  the  Histoire  dcs  dues  de  Nornuindie  et  des  rois  d'  Angleterre, 
(Soc.  de  I'Hist.  de  France)  p.  151. 

2.  The  proceedings  against  the  opposing  clergy  have  just  been  .studied 
by  E.  F.  Jacob,  Studies  in  the  Period  of  Baronial  Reform  and  Rebellion, 
1S58-67,  1925,  p.  293  sq. 

3.  See,  on  the  relations'  of  the  reforming  bishop  Robert  Grosseteste 
and  the  Franciscan  Adam  March  with  Simon  de  Montfort :  F.  S. 
Stevenson,  Robert  Grosseteste,  1899,  p.  269  sq. 
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;  instituted  in  the  Great  Charter.  They  claimed  actually 
to  reduce  the  king  to  a  nominal  power,  to  seize  control 
of  the  great  offices,  and  to  supervise  the  central  and 
local  administration.  But  by  what  means?  They  only 
thought  of  substituting  for  the  rule  of  the  king  and  his 
favourites  an  aristocratic  government.^  The  complicated 
organisation  adopted  in  1258  became  still  more  narrowly 
J  oligarchic  in  1264.  In  short,  England  was  ruled  by 
committees  of  barons  and  prelates.  There  was  no  ques- 
tion of  establishing  anything  which  resembled  the  parlia- 
mentary system.  A  Parliament  was  to  meet  three  times 
a  year.  In  the  intervals  a  permanent  Council  of  Fifteen 
sat.  Now  the  parliament  was  composed  simply  of 
this  Council  of  Fifteen  sitting  with  a  Commission 
of  Twelve.^  It  is  true  that,  in  the  most  critical  moments, 
each  of  the  two  parties  had  to  concern  itself  with  securing 
wide  support.  As  early  as  1254,  before  the  great  crisis 
began,  Queen  Eleanor  and  the  Earl  of  Cornwall,  regents 
of  the  kingdom,  had  summoned  to  the  Easter  Parliament 
\  two  knights  from  each  county.  In  1261  the  Council 
summoned  to  St.  Albans  three  knights  from  each  county, 
and  the  king  replied  by  calling  upon  the  knights  to  meet 
before  him  at  Windsor. ^  Four  knights  from  each  county 
were  present  at  the  Parliament  of  June  22nd,  1264. 
Finally,  at  the  famous  Parliament  of  January  1265,  Simon 
de  Montfort  summoned  not  only  two  knights  from  each 
county,  but  two  or  four  deputies  from  a  certain  number 
of  towns.  This  is  an  interesting  fact,  but  we  must  under- 
stand its  character.  And  indeed  scholars  are  fully  agreed 
on  that  point ;  it  was  a  tactical  move  imposed  by  the 
circumstances.     Simon  de  Montfort  made  no  claim   to 


1.  The  theory  of  government  by  the  Magnates  is  set  out  with  interest- 
ing precision  in  a  Latin  poem  of  the  period,  [the  Song  of  Lewes  (ed. 
C.   L.  Kingsford,  Oxford,  1890)]. 

2.  See  F.  M.  Powicke,  "Some  observations  on  the  Baronial  Council, 
1258-1260,"  in  Essays  -presented  to  T.  F.  Tout,  1925,  especially  p.  127. 

3.  A  letter  of  Henry  III,  Sept.  11th,  1261,  in  Select  Charter':,  0th 
edit.,  p.  394. 
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secure  the  adherence  of  the  whole  nation  for  his  work^ 
he  convoked  only  those  bishops  and  barons  of  whom 
he  was  sure,  and,  (this  is  evident),  the  deputies  of  the 
towns  in  which  he  had  warm  supporters.  His  appeal  to 
the  elements  of  the  lesser  nobility  and  the  townsmen  who- 
supported  him  surprised  no  one.  Moreover,  this  expe- 
dient was  not  again  resorted  to  ;  only  barons  and  prelates 
were  summoned  to  a  Parliament  which  was  to  have  met 
in  the  following  June. 

In  short,  during  this  serious  twelve  years'  crisis,  which 
plunged  England  into  disorder  and  distress,  the  baron- 
age, aided  by  part  of  the  episcopate,  seized  the  power  for 
I  a  time,  and,  like  every  class  Vvhich  brings  about  a  revolu- 
tion, was  obliged  to  seek  allies,  but  had  no  idea  of  setting 
up  a  parliamentary  machine.  It  merely  created  a  multi- 
plicity of  councils  of  aristocrats  and  clergy.  There  is  no- 
thing in  common  between  the  conceptions  of  a  Simon  de 
Montfort,  moved  by  mystic  ideas,  by  feudal  pride,  by 
personal  grievances,  and  by  the  feeling — quite  legitimate,, 
after  all —  of  his  superiority  over  his  pitiable  brother-in- 
law,  and  the  views  of  an  Etienne  Marcel  who  in  his  case 
held — a  hundred  years  later,  but  in  rather  analogous- 
circumstances — the  idea  of  governing  France  by  the 
Assembly  of  the  three  Estates.^ 

The  heir  to  the  throne,  Edward,  had  contributed  to  the 
defeat  of  the  aristocracy.  The  baronage,  after  the  death 
of  Henry  III,  found  a  master  in  him.  Edward  I  was  a 
jurist,  and  a  great  administrator,  who  retained  full  control 
over  the  governmental   machine.     The    prerogative    of 


1.  I  allude  to  the  ordinance  of  March  1357.  We  know  that  Etienne 
Marcel  and  his  friends  denounced,  with  the  violence  of  a  Simon  de- 
Montfort,  the  abuses  committed  by  evil  counsellors ;  the  regent  was 
attacked  for  the  same  general  causes  as  those  which  had  provoked  the 
crisis  of  the  reign  of  Henry  III ;  advisers  who  were  suspect,  waste,  and 
ruinous  policy.  We  may  further  agree  that  if  monarchical  institutions 
in  France  were  far  behind  those  of  Elngland,  the  same  was  by  no  means 
true  of  social  and  economic  evolution,  and  it  is  easy  to  understand 
how  a  French  townsman  of  1357  should  have  had  lees  ill-defined  political 
ideas  than  an  English  baron  of  1258. 


y 
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English  royalty,  during  the  Middle  Ages,  was  never 
stronger  or  better  justified  than  at  that  moment.  The 
J  barons  checked  the  king  only  by  seizing  the  opportunity 
offered  by  his  foreign  policy.  They  played  a  game 
which  might  have  been  useful  to  England,  in  oppos- 
ing an  excessive  ambition ;  but  to  place  this  opposition 
in  a  true  light,  it  suffices  to  compare  it  with  that 
of  certain  barons  of  St.  Louis  who  rightly  advised 
against  the  Tunisian  crusade.  The  nobility  had  no 
part  in  the  development,  of  a  very  special  character, 
taken  by  Parliament — or  rather,  by  the  Council  in 
Parliament — at  the  end  of  the  reign  of  Edward  I,  In 
the  introduction  to  th.e  volume  in  which  he  edited  the 
Memoranda  of  1305,  Maitland  considers  that  the  barons 
of  Edward  I  found  very  few  attractions  in  the  sessions  of 
Parliament,  apart  from  the  quite  definite  cases  which 
affected  them,  and  for  a  long  time  afterwards  it  is  neces- 
sary to  speak  of  the  duties,  not  of  the  rights,  of  those 
whom  the  king  summons.  Later,  when  the  House  of 
Lords  is  definitely  constituted,  the  barons  will  claim  their 
right  to  be  summoned  to  it ;  but,  in  the  time  of  Edward  I, 
many  of  them  must  surely  be  not  too  well  pleased  "when 
they  receive  a  writ  which  tells  them  that,  leaving  their 
homes  and  affairs,  they  must  journey  and  labour  in  the 
king's  service,  and  all  this  at  their  own  cost,  (for  they 
were  paid  no  wages).  Thus  for  many  years  one  great  con- 
stitutional question  can  remain  in  suspense.  It  is  not 
raised  ;  no  one  wishes  to  raise  it.  So  long  as  the  king  does 
not  impose  taxes  or  issue  statutes  without  the  consent  of 
the  baronage  (which  is  content  to  agree  to  them)  the  baron 
"hopes  that  the  king  will  mind  his  own  business — and  it  is 
his  business  to  govern  the  realm — and  allow  other  folk 
to  mind  theirs."^ 
^  Stubbs,  who  lacks  the  positive,  realistic  sense  of 
*  Maitland,   weaves   illusions  for  himself  concerning  tRe 

1.   Maitland,  p.  Ixxxvii.     See  the  bibliographical  reference  below. 
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thirteenth  century  barons ;  nevertheless  he  admits  that 
the  "heroes  of  1297"  upheld  "their  own  class  interests" 
and  were  "greater  in  their  opportunity  than  in  their 
patriotism."^  Amongst  the  adversaries  of  Edward  I  he 
attributes  exceptional  worth  only  to  Archbishop  Win- 
chelsey. 

Was  the  English  Church   capable  of  supplying   the 
political   movement  with   leaders  ?        It   had,    from  the 
beginning,  the  theoretical  idea  of  the  limits  of  monarchi- 
cal power.    From  the  Anglo-Saxon  period,  it  imposed  on 
the  king,  in  consecrating  him,  an  oath  whose  formula 
was  perpetuated ;   as   if  in   payment   for   the   religious 
prestige  which  consecration  gave  him,  he  had  to  promise 
to  keep  the  Church  and  all  the  people  in  peace,  to  prevent 
rapine  and  injustice  ;  sometimes  precise  engagements  w^ere 
exacted  from  him.     The  clergy  certainly  played  a  part 
of  first  importance  in  the  history  of  the  oldest  charters  of 
liberties.     It  was  the  clergy  who  gave  the  first  examples 
of  resistance  to  unratified  taxes.     But  the  Church  had^ 
to  a  much  higher  degree  than  the  nobility,  a  real  corpor- 
ate feeling.     Unarmed,  ceaselessly  in  fear  of  the  brutal 
forces  which   growled   around   it,    it  already   had  that 
attitude    of    suspicious    autonomy    which    it    has    kept 
throughout  the  centuries.     It  acted  for  itself,  to  save  its 
own  dignity,  to  defend  or  regain  freedom  of  elections,  and 
to  keep  the  material  means  of  independent  existence.  It  is 
a  delusion  to  ascribe  patriotic  sentiments  to  the  Church  of 
the    thirteenth  century.     The   "liberty  of  the   English 
Church"  forms  the  first  of  the  articles  of  Magna  Carta; 
but  King  John  adds  : —  the  greatest  of  these  liberties, 
freedom  of  election,  "we  have  already  granted  of  our  free 
and  unforced  will,  before  the  discord  which  has  arisen 
between  us  and  our  barons."-     And  in  fact  the  Church 
had  obtained  this  private  charter  on  November  21st,  12 14. 

1.  ConH.  Hist.,  ii,  p.  312. 

2.  Magna,  Carta,  art.  1.    See  Bemont,  Chartes  des  liherT^s,  p.  27,  and 
the  note. 


w 
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If  Henry  III  had  not  committed  the  enormous  blunder  of 
concluding  a  political  alliance  with  the  Pope,  of  accept- 
ing the  throne  of  Sicily  for  his  son  and  of  allowing  the 
Roman  Curia  to  vex  and  oppress  the  English  clergy,  it  is 
highly  probable  that  Simon  de  Montfort  would  have 
found  little  support  in  the  Church.  In  any  case,  from 
the  fourteenth  century,  it  abandoned  the  common  way  of 
opposition  and  ceased  to  send  proctors  to  Parliament.^ 
>  It  is  clear  that  we  cannot  attribute  any  initiative  to  the 
Commons  in  the  development  of  the  parliamentary  idea. 
An  English  Third  Estate  with  a  "real  share  ...  in  the 
reformed  and  remodelled  constitution"-  is  a  myth.  The 
knights  of  the  shire  and  the  burgesses,  who  led  a 
fairly  comfortable  life  as  rural  proprietors  and  merchants, 
had  only  one  desire,  to  attend  to  their  affairs  in  peace  and 

1.  Need  I  add  that  the  idea  of  parliamentary  control  is  not  found 
in  germ  in  the  treatises  of  scholastic  writers  ?  The  ecclesiaBticaJ 
conception  of  the  State  found  in  England  its  most  brilliant  expression 
in  the  Policraticus  of  John  of  Salisbury  (1159).  The  doctrine  of  John 
of  Salisbury  is  almost  that  which  Abbon  and  Suger  formulated  in 
France  :  monarchy  is  a  power  instituted  by  God  for  the  good  of  all  : 
the  respvblica  is  an  organism  having  its  life  and  its  members ;  the  soul 
of  the  body  is  the  clergy,  the  sacred  and  inviolable  intermediary 
between  God  and  man ;  the  head  is  the  prince,  who  receives  his 
character  and  his  authority  from  an  election,  in  which  God  himself, 
the  judgment  of  his  priests,  and  the  approval  of  his  peoT)le  all  concur 
The  prince  receives  the  temporal  sword  from  the  hand  of  the  ChurcE, 
and  exercises  his  power  to  bring  about  the  reign  of  peace  and  justice, 
following  the  counsels  of  the  clergy,  for  the  clergy  has  the  mission 
of  informing  him  of  the  law  to  be  followed.  If  he  violates  the  law, 
he  is  a  tyrant,  he  must  lose  his  kingdom,  and  regicide  becomes  lawful. 
But  who  shall  decide  whether  the  king  has  violated  the  "  law  "?  The 
author  does  not  say.  He  entangles  reason  and  metaphor,  and  though 
he  mixed  in  the  aSairs  of  his  time  and  knew  them,  one  would  say  he  is 
separated  from  the  real  world  as  by  a  window.  He  scarcely  makes 
allusion  to  feudalism,  and  does  not  imagine  that  the  ^reat  meetings 
of  the  Curia,  full  of  barons,  can  become  a  means  of  limiting  the  royal 
power.  He  speaks  of  a  senatns  which  must  keep  from  venality  :  this 
naturally  refers  only  to  the  permanent  entourage  of  the  prince.  It  is 
very  probable  that,  bad  the  author  lived  in  the  thirteenth  century,  he 
would  have  formulated  practically  the  same  theor)''. — The  best  edition 
of  the  PoUcTaticm  is  that  of  C.  C.  J.  Webb,  1909.  The  bibliography  is 
given  by  E.  F.  Jacob,  in  Social  and  Political  Ideas  of  fame  Great 
Medieval  Thinkers,  (1923),  pp.  83-84.  An  article  by  J.  Dickinson,  "The 
Medieval  Conception  of  Kingship  as  developed  in  the  Polirraticvs  of 
John  of  Salisbury,"  in  Speruhim,  July,  1926,  p. 368  sq.,  should  be  added. 

2.  Stubbs,  Const.  Hist.,  ii,  p.  318. 
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to  pay  as  little  in  taxes  as  possible.     Outside  London,  the 
horizon  of  the   townsmen,    in   those   medieval   English 
towns,    which   were  very  small   places,   was  extremely 
narrow ;  Stubbs  indeed  has  noted  the  insignificance  of 
their  part  in  Parliament.    The  knights  of  the  shire  had  a'\ 
less  narrow  political  spirit,  and  among  them  were  people  ' 
who  took  an  interest  in  public  affairs ;  but  it  was  in  the 
circle  of  the  interests  of  the  shire  that  they  acted,  and  it 
was  only  in  the  fifteenth  century  that  they  began  to  show 
any  liking  for  the  commission  of  deputy  to  the  Parlia- 
ment.   Until  then  they  showed  as  little  eagerness  as  the 
Third  Estate  in  France,  and  that  was  very  little  indeed, 
when  they  were  brought  together  to  elect  representatives, 
and  often  the  persons  chosen  turned  a  deaf  ear.    Stubbs 
himself  has  given  numerous  examples  of  the  moderate 
quality  of  their  zeal.    The  only  advantage  that  the  men  of  ^ 
the   communities  of   shires  and  boroughs  saw   in   the 
meetings  of  Parliament,  was  that  one  could  take  griev- 
ances there  and  solicit  favours ;  but  in  this  respect,  a 
reply    of  the   Council  sufficed.       They   were    naturally  • 
reluctant  to  grant  subsidies,  and  were  rarely  interested  - 
in  legislation  and  general  policy.    One  cannot  help  being 
struck  by  the  fact  that,  during  the  Hundred  Years'  War, 
they   constantly    refused   to    give    their   advice   on    the 
expediency  of  prolonging  hostilities.     Let  no  one  say 
that  in  the  Middle  Ages  the  Commons  of  England  con- 
tributed to  the  foundation  of  the  constitutional  monarchy. 

In  short,  at  the  period  when  Stubbs^  is  describing 
Parliament  as  the  union  of  the  Three  Estates  of  the  '] 
nation — in  the  second  part  of  the  thirteenth  century  and 
at  the  beginning  of  the  fourteenth, — there  are  in  reality, 
not  three  Estates  of  the  nation,  but  several  opposing 
forces  with  conflicting  interests  and  tendencies. 

There  are  the  king  and  his  private  counsellors,  who 

1.  Stubbs,  Const.  Hist,  ii,  chap.  XV  :  "  The  Syslem  of  Estates-.'  Cf , 
A.  F.  Pollard,  Evolution  of  Parliament,  chap.  IV  :  "  The  Myth  of  the 
Three  Estates.' 
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maintain  as  far  as  possible  the  rule  of  the  King's  good 
pleasure,  or  at  least,  of  the  prerogative. 

There  are  the  Q^^ials,  who  administer  the  demesne, 
obtain  funds  and  an  army  for  the  king,  do  justice  in  his 
name,  perform  the  bureaucratic  tasks,  and  serve  the  State 
faithfully  after  their  own  fashion,  but  who,  in  general, 
form  companies,  hold  traditions,  and  cannot  but  feel 
some  ill  will,  or  a  certain  ironical  pity  for  initiative  taken 
by  outsiders  or  for  the  agitation  of  incompetent  persons ; 
to  understand  this  official  state  of  mind,  we  have  only  to 
watch  our  own  administrations  in  action. 

There  are  the  barons,  who  respect  their  lord  the  king 
when  he  is  strong,  love  him  when  he  is  generous  towards 
them  and  can  obtain  for  them  fine  guerredons,  and 
become  discontented  when  he  stupidly  vexes  them  and 
wastes  his  money  without  allowing  them  to  profit  there- 
by :when  they  react,  they  demand  the  observance  of  the 
Great  Charter ;  when  they  rebel,  they  try  to  govern  in  the 
king's  stead,  and  to  lay  hands  on  the  important  offices. 
'  There  is  the  ChurcJi,  which  is  more  intelligent  and 
better  armed  for  the  political  struggle.  But,  in  theory  at 
least,  it  lives  apart  from  the  world,  save  for  some  prelates 
who  live  in  the  style  of  barons ;  it  claims  independence, 
and  desires  that  the  Crown,  which  owes  to  the  Church  its 
semi-religious  prestige,  shall  respect  its  privileges  and 
secure  it  peace.  Besides,  the  Church  is  itself  badly 
divided  and  contains,  alongside  of  an  aristocracy,  some 
demagogic  elements  :  it  will  reserve  its  critical  faculties 
and  its  combative  tendencies  more  and  more  for  itself. 
'  There  are  theJmiglltS-of  the  shire  and  the  burgesses. 
We  see  clearlv  that  they  are  capable  of  resistance  'to 
oppression,  and  we  see  in  the  towns  factions  at  strife, 
where  the  Crown  and  the  Opposition  can  both  find 
support;  but  almost  throughout  the  Middle  Ages,  these 
knights  and  burgesses  seek  to  evade  the  burden  of  going 
to  Parliament  or  of  sending  there  proctors  whom  they 
will  have  to  pay  and  who  go  there  to  consent  to  taxes. 


fj» 
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All  these  forces  act  separately,  for  purposes  rarely 
harmonising.  It  is  certainly  not  at  the  time  ot  Henry  III 
and  Edward  I  that  they  unite  to  create  a  constitutional 
monarchy. 

In  reality  the  constitutional  monarchy  was  not 
"founded"  at  any  definite  period.  The  English  Parlia- 
ment was  merely  the  development  of  an  ancient  usage. 
One  could  almost  say  it  has  developed  like  a  natural 
growth,  with  the  aid  of  circumstances.  Let  us  go  back 
to  the  time  of  its  infancy,  let  us  follow  it  rapidly  in  its 
progress,  and  see,  at  the  end,  to  what  stage  of  growth 
it  has  attained  by  the  time  of  Edward  I. 

III. 

As  far  back  as  we  can  see  in  the  mists  of  Anglo-Saxon 
history,  far  back  in  pagan  days,  we  discern  the  chief  of 
each  little  kingdom  surrounded  by  a  Concilium,  which 
corresponds  to  the  Concilium  described  in  the  Germania  j 
of  Tacitus,  and  resembles  it  in  many  respects.  The  most 
ancient  law  of  England,  that  of  Ethelbert,  king  of  Kent, 
was  given  "with  the  counsel  of  th«  Witan."  Bede 
assures  us  of  this,  and  cites  another  example  of  a  Witen- 
agemot  of  pagan  times,  that  of  Northumbria.^  When 
the  kingdom  of  Wessex  completed  the  unification  of  the 
Anglo-  Saxon  principalities,  its  gemot  became  the  "assem- 
bly of  Wise  Men"  of  the  whole  of  England.  It  kept  its 
ancient  Germanic  character.  There  were  many  analogies 
between  the  system  of  Anglo-Saxon  assemblies  and  the 
system  of  Prankish  assemblies;  but  the  Witenagemot 
evidently  played  a  more  considerable,  and,  above  all,  a 
more  regular  and  continuous  part. 

Like    the    Carolingians  and  the    first   Capetians,   the 
Anglo-Saxon  king  has  around  him  ministri,  permanent   ' 
counsellors,  who  assume  mcreasing  importance  according 

1.  F.  Liebermann,  The  National  Assembly  in  the  Anglo-Saxon  Period^ 
Halle,  1913,  p.  2-3,  For  all  that  follows,  I  draw  upon  this  excellent 
memoir,  which  exhausts  the  question. 
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as  the  influence  of  French  and  Norman  institutions 
grows.  About  this  nucleus  of  counsellors  the  other 
Wise  Men  are  grouped  whenever  the  king  convokes 
assemblies.  No  more  than  in  Gaul  have  they  any  repre- 
sentative character;  the  king  calls  to  his  person  the 
prelates,  the  ealdormen,  and  the  thanes,  whom  tradition 
decrees  he  must  call,  or  whom  it  pleases  him  to  summon. 
They  are  not  very  eager  to  come,  nor  very  numerous. 
An  assembly  like  that  of  933,  where  we  see  eighty-nine 
persons  sitting  together,  exceeds  the  usual  figure.  It  is 
almost  always  an  aristocratic  gathering,  in  which  the 
churchmen  direct  the  debates.  Sometimes,  however,  if 
the  gemot  is  held  at  London,  the  men  of  that  town  are 
present. 
^  The  Witenagemot  meets  at  least  once  a  year  :  in  the 
eleventh  century  the  king  seems  to  choose  the  occasion  of 
a  great  feast,  such  as  Easter,  Whitsuntide,  or  Christmas, 
according  to  a  practice  which  the  Capetians  also  adopted. 
To  describe  its  powers,  scholars  have  been  obliged  by  the 
scantiness  of  sources  to  take  the  sum  of  all  the  informa- 
tion provided  by  four  centuries.  Having  made  allow- 
ances for  the  uncertainty  of  such  a  method,  we  can  admit 
that  the  Wise  Men  attend  to  all  sorts  of  questions,  make 
and  unmake  civil  and  religious  laws,  do  justice,  name 
certain  ealdormen  ;  they  are  consulted  for  taxes,  though 
we  cannot  say  that  this  consultation  was  the  rule ;  finally 
they  elect  the  king,  and,  in  certain  cases,  depose  an 
unworthy  king. 

There  exists  no  constitutional  guarantee.  There  are 
no  rules  for  the  frequency  of  meetings,  nor  for  the  choice 
of  members  summoned ;  there  are  no  records ;  there  is  no 
vote  constraining  the  king's  will,  for  we  have  no  example 
of  a  law  established  against  his  wish.  Finally,  the  king 
dismisses  the  ^^^tan  at  pleasure,  and  leaves  them  no 
right  of  control  in  the  interval  between  the  sessions,  and, 
when  he  wishes,  he  contents  himself  with  his  permanent 
Court  instead  of  convoking  his  Witan.     In  short,  the 
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assembly  of  Wise  Men  is  not  an  independent  institution, 
capable  of  a  regular  constitutional  opposition.  Still, 
without  speaking  of  the  disagreements,  the  violent 
quarrels,  of  which  we  have  evidence,  between  the  king 
and  the  Witan,  and  the  crises  when  they  rid  England 
of  a  bad  prince,  the  assembly  seriously  limits  and  tempers 
the  monarchical  authority.  The  formula  "I  and  we  all" 
that  is  found  at  the  head  of  a  law,  is  quite  characteristic. 

The  Court  of  the  Anglo-Norman  kings  is  a  continua-*:;. 
tion  of  both  the  Witenagemot  and  the  Court  of  the 
Dukes  of  Normandy,  for  William  the  Conqueror,  before 
1066,  had  a  Palace,  officers,  and  a  Council,  and  held 
assemblies.  We  have  little  information  about  the  Curia 
Duels  at  this  period,  but,  as  far  as  we  can  tell,  it  has 
almost  the  same  permanent  officers  and  the  same  varying 
personnel  of  bishops  and  barons,  and  the  same  powers 
and  character  as  the  Court  of  Edward  the  Confessor  or 
that  of  Robert  the  Piousv  WHien  it  takes  the  form  of 
a  solemn  assembly,  it  appears  now  as  a  gathering  of 
judges,  warriors,  or  political  counsellors,  and  again  as  a 
semi-council  with  power  to  treat  of  ecclesiastical  affairs.^ 

In  one  country  and  another,    the  institution    of  the 
Curia,  whether  princely  or  royal,  is  practically  the  same 
in   the  eleventh   century,    because   it    has   nowhere    yet 
become  defined.       It  is  vague,    indeterminate,   and  of 
changing  aspects,  but  it  is  indispensable,  and  it  exists] 
everywhere.     It  is  admitted  that  the  prince  cannot  govern!  V'.'^^>- 
without  the  counciFoFhrs  faithful  men  ;2  the  sentiments' 
and  ideas  from  which  the  French   feudal  system  and 
Anglo-Saxon  commendation  have  alike  grown,   do  not 
agree  with   the  monarchical   idea,    without  some  such 
modification.      The  individual  contract  which  binds  the 
man  to  his  lord,  even  though  the  lord  were  king,  obliges 


1.  L.  Valin,  Le  due  de  Normandie  et  sa  cout,  1910,  p.  102  sq.,  171  sq., 
and,  especially,  Ch.  H.  Haskins,  Norman  Institutions,  1918,  p.  54  sq. 

2.  The  texts  are  innumerable.    For  England,  see  especially  Glanvill, 
De  legibus  An^lice,  ed.  Philips,  i,  p.   237. 
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the  man  to  come  and  make  an  agreement  with  his  lord 
when  he  is  summoned,  and  hinds  the  lord  to  consult  his 
men.  The  epics,  even  more  vividly  than  the  historical 
documents,  reflect  this  state  of  mind.  Take  the  Chanson 
de  Roland,^  which  was  doubtless  written  bv  an  Anglo- 
Norman  poet  at  the  time  of  the  sons  of  William  the 
Conqueror;  Charlemagne,  before  replying  to  king 
Marsila,  "sum'mons  his^barons  to  hold  his  council,"  for 
"injill  thijTgs  he  wishes"  to  act  through  them  ;  at  the  end 
of  the  poem,  this  council  judges  the  traitor  Ganelon,  for 
one  of  the  essential  attributes  of  the  Cnria  is  to  aid  the 
prince  in  doing  justice. 

This  being  so,  we  need  not  wonder  whether  William 
the  Conqueror  planned  to  keep  the  Witenagemot  after  he 
had  got  himself  elected  king  by  it,  or  whether  he  desired 
to  substitute  for  it  a  feudal  Curia  according  to  the  French 
way.  The  question  is  useless.  It  is  enough  to  say  that 
the  generalisation  of  the  system  of  tenure  simply 
strengthened  the  old  conception  of  the  duty  of  counsel. ^ 

The  Court  of  the  Norman  kings,  like  that  of  the  Anglo- 
Saxon  monarchs,  is  sometimes  large  and  formal,  and  is  . 
sometimes  reduced  to  a  small  group  of  familiars  and 
competent  persons.  The  king  summons  to  it  whomsoever 
he  wishes ;  relatives,  personal  friends,  officials,  church- 
men, lay  lords,  and  passing  guests.  But,  since  he  is  very 
powerful,  the  Court,  in  the  narrow  sense  of  the  word,  has 
much  more  importance  than  in  France.  Tt  has  no  need 
to  enlarge  itself  into  pompous  assemblies  where  the 
barons  and  prelates  fulfil  the  duty  of  counsel,  when  it 
desires  to  extend  its  action  outside  the  royal  domain. 
The  Norman  clerks  who  surround  the  king  of  England 
rapidly  create  a  general  administration  of  justice  and 
finance;  it  would  be  vain  to  seek  an  equivalent  i^i  Cape- 

1.  Lines  166-167,  3699  sq. 

2.  Some  modern  Mstorians  have  strongly  insisted,  bul  to  excess,  on 
the  feudal  character  of  the  English  royalty.  See  M.  Lefebvre's  Studies, 
p.  449,  note  2.  .See  also  the  posthumons  work  of  G.  B.  Adams.  Covncit 
and  Courts  in  Anglo  NoTmnn  England,  1936.  p.  1  eq. 
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tian  France,  which  is  in  reality  an  agglomeration  of 
principalities.  The  Curia  of  the  Plantagenets  is  thus,  in 
fact,  something  quite  different  from  the  Curia  of  a  Louis 
VII,  even  though  the  origin  of  the  institution  is  the  same. 

Here  again  a  knowledge  of  administrahs ,  oistory  is 
indispensable,  if  we  wish  to  appreciate  the  part  played 
by  the  Concilium  generale.  The  enlarged  Curia  can  be 
understood  only  in  relation  to  the  restricted  Curia.  The 
fideles  et  familiares  regiis  specialiter  assistentes  secretis, 
in  quoruw,  nianu  consilia  regis  et  regni  negotia  diri- 
guntur,^  the  high  functionaries  who  have  created  the 
Exchequer  and  the  Benches,  drawn  up  the  assizes, 
worked  out  the  system  of  writs,  extended  that  of  the 
inquests  and  the  juries;  the  itinerant  justices  who 
travel  about  the  realm,  showering  it  with  fines  and 
then  returning  to  sit  wherever  the  king  may  be ; 
the  officials  who  apply  the  harsh  forest-law,  and  those 
who,  on  the  king's  behalf,  exercise  the  oppressive  rights 
of  purveyance,  relief,  wardship,  marriage,  and  the 
regalia-,  all  these  cannot  consider  the  Concilium  generale 
as  a  "national  assembly."  From  the  standpoint  of 
feudal  law,  as  from  that  of  the  divine  right  of  kings,  the 
Concilium  generale  of  the  twelfth  century,  and  Parlia- 
mentum  of  the  thirteenth  are  not  an  organ  of  control; 
in  the  eyes  of  the  king's  men,  they  are  an  instrument  of  v 
government. 

It  is  therefore  clear  why  the  assemblies  do  not  meet 
regularly  at  fixed  times,  and  why  the  highly  elastic  attri- 
butes of  the  general  courts  vary.  They  vary  according 
to  the  authority  enjoyed  by  the  king  and  according  to  his 
character.  The  Court  is_primarily  a  court  of  justice,  and"^ 
the  great  case^and  business^ofa  publlc^^chafacter,  must  I 
be  reserved  for  it ;  but  the  king  retains  his  prerogative  of 


1.  A  letter  addressed  to  tlie  Pop«  in  1166,  by  the  clergy  of  the  province 
of  Canterbury;  quoted  by  J.  F.  Baldwin,  The.  Kmg's  Counctl  m 
England  during   the  Middle  Ages,  1913,  p.   12. 
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judging.  It  is  almost  always  consulted  on  questions  of 
war  and  peace,  alliances,  and  royal  marriages ;  neverth'e- 
riess,  the  barons  complain  that  they  were  not  sounded  on 
\  the  subject  of  the  marriage  of  Matilda  with  Geoffrey  of 
\  Anjou,  and  later  Henry  III  accepts  the  crown  of  Sicily 
■  after  a  mere  meeting  of  his  private  Council.  On  rare 
occasions  only  do  the  great  men  take  the  initiative  in  a 
legislative  measure,  and  from  an  early  date  the  kings 
publish  important  edicts  without  consulting  them.^  The 
question  of  taxation  is  the  cause  of  more  difficulties  for 
the  Monarchy ;  yet  it  is  very  remarkable  that,  before  the 
abuses  committed  by  John  Lackland,  the  refusals  of 
taxes  of  which  we  have  no  knowledge  are  individual  refus- 
als, and  come  from  the  Archbishops  of  Canterbury  and 
York.  Besides,  if  the  king's  counsellors  fear  that  the 
barons  and  prelates  will  not  agree  to  too  heavy  an  aid, 
they  have  many  ways  of  obtaining  money  for  him  ;  the 
judges,  the  sheriffs,  and  the  escheators  give  another  turn 
of  the  screw,  the  Jews  disgorge,  the  Italian  bankers 
lend  money.  If  the  assembly  is  not  docile,  it  can  be 
dispensed  with.  The  prince,  except  during  revolutions, 
has  almost  always  the  last  word. 

The  opinion  which  the  king's  men  certainly  hold 
concerning  the  part  of  the  assembly  must  also  be  con- 
sidered if  we  wish  to  avoid  all  illusion  on  the  nature  of 
an  innovation  which  has  struck,  if  not  contemporary 
writers — they  scarcely  mention  it — at  least  modern  his- 
torians ;  I  refer  to  the  summoning  of  proctors  of  the 
communities  of  the  shires  and  towns,  and  of  proctors  of 
the  lesser  clergy.     All   these   summonses,    during  the 


1.  Henry  I's  edicts  on  shire  courts  and  on  false  money; — Honry  TPb 
assize  of  arms ; — Ordinances  of  the  thirteenth  century.  The  absence  of 
all  constitutional  mechanism  in  the  Anglo-Norman  period  has  been 
indicated  in  detail  by  G.  B.  Adams,  Origin  of  the  Ehiglish  Constitution, 
1912,  p.  23,  28  sq.,  150  sq.,  etc.  The  characteristic  feature  of  the 
period,  he  says,  is  the  coincidence  of  absolutism  after  the  Carolingian 
fashion  with  feudalism.    It  is  a  good  definition. 
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thirteenth  century,  are  explained  by  the  circumstances. 
Let  us  take  an  example.  The  first  that  we  know — the 
medievalist  must  always  take  care  not  to  say  "Such  a 
thing  begins  at  such  a  date" — is  that  of  the  7th  Novem- 
ber, 1 2 13;  four  discreet  knights  of  each  county  were 
urgently  summoned  for  the  15th.  It  goes  without  saying 
that  John  had  not  the  least  idea  of  assuring  the  lesser 
nobility  of  a  permanent  part  in  politics,  and  it  is  absurd 
to  see  in  that  summons  (or  in  the  August  summons,  the 
authenticity  of  which  is  highly  doubtful)^  "the  first 
hesitating  and  tentative  step  towards  that 'great  act  in 
which  Church,  baronage  and  people  made  their  constitu- 
tional compact  with  the  king. "2  The  gravity  of  the 
political  situation  at  this  time,  November  7th,  has  not 
been  remarked.  John  had  made  submission  to  the  Pope, 
but  was  not  reconciled  with  the  bishops,  and  two  days 
earlier  he  had  been  unable  to  reach  agreement  with  them 
on  the  compensation  he  was  to  give  them.  The  barons, 
in  an  assembly  held  on  the  3rd  at  Reading,  had  accepted 
the  kiss  of  peace  from  the  legate,  but  the  king  had  not 
appeared  at  Reading,  and  this  reconciliation  appeared 
illusory.  Moreover,  a  great  war  seemed  imminent. 
French  troops  were  in  the  act  of  ravaging  the  domains  of 
the  count  of  Flanders,  the  ally  of  John  Lackland,  and 
his  arrival,  as  well  as  that  of  the  Count  of  Toulouse,  was 
expected  in  England.  In  December  John  was  to  give 
orders  for  assembling  vessels  and  troops,'  His  atten- 
dants evidently  judged  it  necessary,  on  November  7th, 
to  consult  the  knights  of  the  shires ;  they  wanted  to  feel 
their  way. 

I  need  not  stress  the  point  any  further.    The  entire 


1  See  a  note  by  M.  LefebTre  in  his  additional  study  on  the  "Origins 
of  the  House  of   Commons,"  p.  461,  n.   1. 

3    Stubbs,  CoTisL  Hist.,  i,  p.  567. 

3.  Kate  Norgate,  Joh^i  Lackland,  p.  191  aq. — A.  Cartellieri,  Philijyp 
TI    Avgust,  iv,  3»7- 
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history  of  the  thirteenth-century  assemblies  needs  re- 
statement. But  M.  Lefebvre  has  sufficiently  shown, 
especially  in  reference  to  M.  D.  Pasquet's  fine  essay  on 
the  origins  of  the  House  of  Commons,^  that  at  these 
origins  no  "  constitutional  pact  "  is  to  be  found,  but 
the  will  of  the  king's  men  to  utilise  the  new  social  forces 
for  the  advantage  of  the  Monarchy,  and  for  w^ell-defined 
ends. 


IV. 

That  this  was  equally  the  intention  of  Edward  I,  does 
not  seem  to  us  in  the  least  doubtful.-  We  have,  for  one 
Parliament  of  Edward  I's  reign,  an  admirable  collection 
of  documents,  a  model  for  future  publications.^  For 
many  editions  of  texts  will  be  necessary  for  a  true  under- 
standing of  the  evolution  of  the  English  Parliament  in 
the  Middle  Ages :  the  six  great  volumes  of  the  Rotuli 
parliamentoruni  (1278-1503),  published  in  the  eighteenth 
century,  are  a  compilation  as  incomplete  as  they  are 
incorrect.  For  the  meeting  of  February-March  1305  we 
luckily  possess  the  original  Memoranda,  transcribed  by 
F.  W.  Maitland,  and  enriched  by  him  with  highly 
valuable  appended  documents.  What  is  the  impression 
left  by  reading  this  collection  ? 

In  1305  the  aged  Edward  I  is  at  the  height  of  his 
power.   The  serious  dispute  which  for  several  years  had 


1.  I  would  point  out  here  that  the  English  edition  of  this  book, 
An  Efsay  on  the  Origin  of  the  Hoiise  of  Commons,  trajis.R.  G.  D. 
Laffan,   1925,  contains  interesting  additions  and  corrections. 

2.  On  the  whole  question,  Bee  M.  Lefebvre's  Studies,  p.  476  sq.  He 
has  dealt  with  the  part  of  Edward  I.  in  the  constitutional  evolution, 
and  hafl  given  a  bibliography. 

3.  Metrwranda  dr  Parlinmtnto.  lifcords  of  th*  Parliament  holden  at 
Westminster,  a.d.  1305,  edit.  F.  W.  Maitland,  R.  S.  1893.  Mr.  Pollard, 
Evolution  of  Parliam-ent,  Preface  p.  vi,  states  that  this  collection, 
"buried  in  the  Rolls  Series, "  is  usually  unknown  to  English  teachers; 
but  he  himself  has  not  used  it  ae  much  ae  his  Preface  leads  one  to  hope. 


> 
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separated  him  from  part  of  the  baronage,  the  clergy, 
and  even  the  commons,  is  over ;  he  has  confirmed  the 
Charters,  and  no  one  dreams  that  he  is  thinking  of 
asking  the  Pope  to  revoke  the  "  concessions  made  at 
the  expense  of  his  honour  and  to  the  detriment  of  the 
royal  supremacy,"  and  to  annul  the  Charters.^  He  has 
subdued  Wales,  made  peace  with  France,  regained 
possession  of  Gascony  and  of  Scotland,  and  is  busy  es- 
tablishing order  there.  He  has  great  financial  embarrass- 
ments, and  is  harrassed  by  his  creditors,-  but  for  the 
moment  he  is  not  asking  for  a  subsidy.  No  stormy 
session  can  be  foreseen.  The  session  will  be  wholly 
normal,  and  that  is  one  more  reason  why  it  should 
attract  our  attention. 

What  strikes  us  first  is  that  the  assembly  which  met 
on  February  28th,  at  Westminster,  was  very  numerous, 
and  that,  nevertheless,  it  jwas  merely  an  enlargement_of 
the  Council,  a  momentary  extension,  which  the  king 
was  free  to  renounce,  and  which,  in  fact,  he  did  re- 
nounce, as  soon  as  it  suited  him.  If  the  writs  of  sum- 
mons, Maitland  tells  us,  were  all  obeyed  (though  this  is 
entirely  doubtful)  there  were  present  95  prelates,  145 
proctors  of  the  lesser  clergy,  9  earls,  94  barons,  74 
knights  of  the  shires,  200  burgesses,  33  members  of  the 
Council  summoned  individually,  and  also  other  persons 
spedally  qualified  for  certain  aff"airs.  No  particular  name 
is  given  officially  to  this  assembly.  Such  an  omission 
has  an  important  significance.  Human  institutions  do 
not  really  exist  until  they  have  been  given  a  name. 
The  word  Parliament  is  not  used  by  the  recorder  of  the 
Memoranda  in  the  modern  sense;  it  means  "  colloquy," 
"  conference."  No  more  is  the  assembly  a  political 
gatliering    resembling  our   own :    with   the   aristocracy 

1.  Bui!  of  Pope  Clement  V,  December  29th,   1305  :   BSmont,   Chartts 
dts   Ubertis   anglaises,   p,    110   sq. 

2.  See  M.   Lefebvre's  Studies,  p.  392,  p.  478. 
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and  the  proctors  of  the  middle  classes  sit  all  the  great 
functionaries,  as  though  in  our  Parliament  it  were  usual 
to  summon  the  most  competent  men  of  the  Court  of 
Appeal,  the  Court  of  Accounts,  the  Council  of  State, 
and  the  Ministries.  Finally,  after  three  weeks,  on 
March  21,  the  king  *'  remercie  moult  "  the  prelates, 
barons,  and  people  of  the  commons,  and  ordains  "  that 
they  shall  return  home  quickly  and  without  delay." 
John  de  Kirkby  will  give  to  the  knights  of  the  shire  and 
to  the  burgesses  writs  by  which  they  can  recover  their 
wages  in  their  own  districts.  But  order  is  made  to  the 
*'  bishops,  earls,  and  barons,  justices  and  others  of  the 
Council  of  our  lord  the  king  "  to  stay  until  they  are 
specially  dismissed.^  The  session  is  thus  prolonged, 
probably  until  April  i8th,  by  the  deliberations  of  the 
Council;  the  king  is  said  to  sit,  as  before,  "  in  full 
J  Parliament,"  "  in  general  Parliament, "^  for  there  is 
full  Parliament,  full  meeting,  as  soon  as  all  those  whom 
the  king  has  gathered  or  kept  around  him  are  present. 
What  was  the  composition  of  this  Council  which  was 
held  from  March  21st  to  April  i8th?  According  to  the 
statistics  built  up  by  Maitland^  on  rather  fragile  bases, 
it  seems  to  have  included  four  bishops,  five  earls,  seven- 
teen barons,  and  forty  or  fifty  persons  who  exercised 
the  highest  judicial,  financial  and  administrative  func- 
tions, or  were  the  confidants  of  Edward  I.  We  must  add 
that  on  September  15th  there  was  held  at  Westminster 


1.  Maitland,  text  no.  2. 

2.  Nos.  459,  464. 

S.  Matland,  p.  cvi  sq.  See  M.  Lefebrre's  Studies,  p.  391,  on  th« 
highly  importaknt  place  of  the  Wardrobe  clerks  among  Edward  Fs 
oounaellors  in  1303. — Maitland  counts  the  Archbishop  of  Canterbun.' 
among  the  counsellors  in  1305;  as  we  shall  see  below,  his  continual 
presence  is  scarcely  admissible. — On  April  5,  the  Bishop  of  Bybloa 
appeared  "coram  tpiscopis  et  aiiis  pruelatis,  comitibus,  baronibue, 
justitiuriis,  et  nonnxiilis  aliis  nobiiibus,  clerici*,  et  laic\s,consiliarils 
Tnagiiifici  Principis  dommi  Edwardi  T$gi3,  .  .  .  gentrdi  poTliamtnto 
tunc  existente  "  (text  no.  464}.  These  counsellors,  who  are  enumerated, 
number  thirty-six. 
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a  second  Parliament,  which  was  merely  a  much-reduced 
gathering  of  the  Council.^ 

The  king's  agents  who  prepared  the  business  of  the 
assembHes  had  determined  what  we  to-day  would  call 
an  important  order  of  the  day.  But  what  did  Edward  I 
gain  from  the  gathering  of  the  five  or  six  hundred 
faithful  men  who  were  with  him  from  February  28th  to 
March  21st? 

The  part  of  these  good  men  in  legislation  was  very 
modest.  It  is  evident  that  the  Ordinatio  de  Trailbastons,^ 
transcribed  in  the  Memoranda,  was  the  work  of  the  royal 
jurists,  and  that  the  statute  relating  to  the  challenge  of 
jurymen  by  the  king's  officers,  drawn  up  on  the  occasion 
of  the  petition  of  a  prisoner,^  was  conceded  without 
difficulty,  so  that  the  Commons  had  no  need  to  insist. 
The  Forest  Ordinance  of  1305,  in  which  the  king  takes 
back  with  one  hand  what  he  grants  with  the  other,  bears 
no  trace  of  collaboration  with  Parliament.*  The  sole- 
measure  which  could  have  been  the  common  work  of  the 
king  and  his  loyal  men  is  the  statute  forbidding  the 
export  of  ecclesiastical  capital;  it  was  claimed  by  "  the 
community  of  England  "  against  the  orders  of  Citeaux, 
Cluny,  Premontr^,  and  others  ;^  but  the  statute  de  ap- 
portis  religiosorum,  which  was  40  be  inserted  in  the 
roll,^  was  not  published  until  long  afterwards  f  Edward 
I  was  playing  a  double  part,  and  did  not  wish  to  quarrel 

1.  Twenty  counsellors  and  ten  Scots  (Maitland,  p.  xliv-xlv). 

2.  Instructions  of  procedure  for  the  pursuit  and  punishment  of 
marauders.     See  Maitland,  Inti-od.,  p.   liii. 

3.  Maitlaud,  text,  no.  10. 

4.  See  my  study  on  the  "  Forest,"  in  Vol.  ii,  of  the  Studiet  and  Noles- 
Supplementary,  etc.,  pp.  225-226. 

6.  Maitland,  text,  no.  486. 

6.  A  blank  space  of  half  a  membrane  follows  in  the  roll  the  dealara- 
tion  that  the  king  "  ordinavit  et  statuit  ctrtum  statutum  in  hoc  casu 
in  forma  que  sequUur."  Cf.  no.  485  :  the  Abbot  of  Citeaux  asks  that 
the  Cistercian  abbots  of  England  may  help  him  to  make  up  the  sum 
which  he  has  to  pay  every  year  to  the  Holy  See  :  reply  "Z«  roi  ne  purra 
otroier  a  la  priere  U  dit  abbi  santz  offtndre  la  ley  et  lea  bones  gtntz  de 
son  roiaume." 

7.  Statutea,  i,  160. 
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with  the  Pope,  on  whom  he  counted  for  the  cancelling 
of  the  Charters. — Was  the  administration  of  Scotland 
and  of  Gascony  the  object  of  a  general  debate  ?  It  is 
very  improbable.  It  was  on  March  26th,  after  the  de- 
parture of  the  people  who  were  not  part  of  the  Council, 
that  three  Scotsmen,  the  Bishop  of  Glasgow,  the  Earl 
of  Carrick,  and  John  Mowbray  appeared  to  state  how, 
in  their  opinion,  Scotland  should  be  represented  in  the 
Parliament  at  which  the  government  of  that  country  was 
to  be  organised  ;^  and  the  important  ordinance  super 
stahilitate  terrae  Scotiae  was  prepared  during  the 
Parliament  of  September  15th,  which  was  only  a  session 
of  the  Council. 2  Likewise,  it  was  the  Council  which, 
from  March  24th  to  30th,  nominated  the  high  function- 
aries of  Gascony.^ — If  we  examine  finally  the  great 
judicial  affairs  brought  before  the  Parliament,  we  ob- 
serve that  it  was  the  Council  which,  after  the  closure 
pronounced  on  March  21st,  judged  Nicholas  Segrave, 
.a  baron  accused  of  treason  ;*  the  Council  which,  on 
March  28th,  judged  the  dispute  between  the  citizens  of 
Salisbury  and  their  bishop  ;^  the  Council  which  con- 
demned to  a  fine  the  citizens  of  Winchester,  guilty  of 
allowing  a  hostage  to  escape  f  and  so  on.  "  The  King," 
it  is  written  in  Fleta,  "  has  his  Court  in  his  Council  in 
his  Parliaments,  in  the  presence  of  the  prelates,  earls, 
barons,  great  men,  and  other  experienced  persons ;  the 
■cases  are  determined  there,  and  new  remedies  are  found 

1.  Text  no.  13,  also  very  interesting  in  showing  how  representation  in 
Parliament  wa^s  then  understood.  The  three  Scots  declare  that  ten 
persons  will  suffice,  two  bishops,  two  abbots,  two  earls,  two  barons, 
and  "deus  pur  la  commune,"  all  ten  chosen  by  "la  rommune  cT  Escoce." 
These  are  not  deputies  sent  to  Parliament,  but  proctors,  and  their 
number  matters  little. 

2.  See  Maitland's   Introduction,  p.  xlviii-xlix. 

3.  Maitland,  Appendix  II,  p.  328  sq. 

4.  "  \irholnu,9  Segrave  venit  in  pleno  parlamento'in  praesentia  Homini 
•  re<7f5,  arrhiepi.icori  Cantuariensis  et  piuTim^yrum  episcoponrm,  comitum, 

■baronvm,  et  aliortim  de  ronsilio  domini  regis  tunc  ibidem,  existent  tun,'* 
(text.  no.  449).     The  pledges  appeared  on  March  29th. 

5.  Text  no.  451. 

6.  Text  no.  456. 
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for  new  wrongs  as  they  appear ;  justice  is  done  to  each 
according  to  his  deserts."^  The  king's  Court,  in  its 
judicial  aspect,  keeps  all  its  authority  despite  the  suc- 
cessive creations  of  the  "  Benches  "  ;  it  keeps  its  ancient 
character  as  the  supreme  court  and  the  tribunal  of  equity^ 
which  is  not  bound  by  the  Common  Law,  and  has  power 
to  make  innovations.  But,  as  the  complicated  formula 
of  the  Fleta  well  indicates,  the  judicial  "  Court  "  is  held 
in^he  "Council  "  during  the  meetings  called  "  Parlia- 
ments." 

From  this  analysis  we  may  conclude  that  Edward  I 
had  no  wish,  in  1305,  to  associate  the  lay  and  ecclesias- 
tical aristocracy  as  a  whole,  and  the  proctors  of  the  lesser 
clergy  and  of  the  commons  in  the  legislative,  adminis- 
trative and  judicial  work  which  had  to  be  done.  Before 
the  meeting  of  the  general  assembly,  the  work  of  the 
session  was  prepared,  and  prepared  very  carefully ;  now, 
we  have  the  proof  that  beforehand  it  was  decided  to  re- 
serve the  solution  of  this  or  that  matter  for  the  Council^ 
held  after  the  closing  of  the  full  assembly;  on  the  back 
of  a  petition  concerning  a  rather  delicate  matter  in  the 
law  of  wardship,  one  of  the  king's  clerks  had  written  in  ' 
1305,  "To  be  dealt  with  at  the  end  of  Parliament,  before 
all  the  judges.  ..."  Another  hand  has  added  that  the 
Council  has  asked  for  further  information. ^ 

All  this  being  so,  since  the  king  asked  for  no  subsidy^ 
what  was  the  use  of  the  full  assembly  ?  To  present 
jpetitions,  and,  through  the  opportunity  which  they~afford- 
ed,  to  keep  the  Council  informed  of  what  was  happening 
in  the  kingdom.  Later,  in  the  course  of  the  fourteenth 
century,  when  the  Chancery  organises  itself  as  a  court 
of  justice  and  can  hear  most  of  the  petitions,  the  business 
of  the  Council  will  be  lightened.  But  about  1305,  it  is 
encumbered  with    an  enormous   number  of   complaints 

1.  Cited  in   Maitland,   p.  Ixxxi.  note  2.      See    Maitland's   important 
observations,  p.  Ixxix  sq. 

2.  TextnoTYoV: 
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and  requests,  even  though  only  the  most  important  are 
reserved  for  it.^  Maitland  has  published  several  hundreds 
of  petitions  presented  at  the  Parliament  of  1305,  and  he 
estimates  that  a  large  number  must  have  disappeared 
from  the  archives.^' The  usage  of  the  petition  is  derived 
from  the  recognised  right  of  the  subject  to  complain  of 
the  king,^  and  is  reinforced  by  the  fact  that  the  king's 
^gents_^are.,tyrannical,  interfering  in  every tfiing  in  the 
land,  so  that  it  is  necessary  to  solicit  all  sorts  of  per- 
missions, and  that,  on  the  other  hand,  the  high  function- 
aries are  very  jealous  of  their  authority ; — the  Chancery 
cannot  do  anything  of  importance  without  the  Council's 
authorisation,  while,  in  general,  courts  of  law  and  of 
finance  can  deal  only  with  cases  introduced  by  a  writ 
issued  from  the  Chancery.* 

All  the  petitions  are  addressed  "  to  our  lord  the  king," 
or  else  "  to  our  lord  the  king  and  to  his  council."  About 
a  third  come  from  collective  bodies ;  religious  houses 
(the  most  frequent  source),  the  Universities  of  Oxford 
and  Cambridge,  towns,  communities  of  counties,  com- 
munities of  merchants,  groups  of  foreigners,  of  soldiers, 
of  royal  officials,  of  prisoners,  etc.  .  .  The  most  general 
petition,  to  which  we  have  already  called  attention  above, 
is  the  Petitio  Comitum,  Baronum  et  Communitatis  regni 
Angliae  against  the  religous  orders  which  export  capi- 
tal.^ Another  comes  from  those  who  hold  "  knights* 
fees,"  and  who  have  furnished  service  during  the  war 
or  paid  compensation,  and  from  whom  the  Exchequer 
unduly  claims  scutage.    In  another,  they  ask  power  to 

1.  They  were  much  more  numerous  still  at  the  beginning  of  the  reign- 
See  Maitland,  Introd.,  p.  Ivi,  on  the  measures  adopted  for  sorting  them 
out. 

2.  Maitland,  p.  xxxii. 

3.  A  text  of  the  jurist  Bracton,  cited  by  Stubbs  Const.  Hist.,  ii,  p. 
250,  note  1  :  "Contra  ipsum  {regem)  non  habebttur  remedium  per 
assisam,  immo  tantum  locus  erit  swpplicationi  xit  factum  suum  corrigat 
et  emendet." 

4.  See  the  details  of  procedure  in  Maitland,  p.  Ixviii  sq. 

5.  Text  no.  486. 
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raise  a  scutage  of  40  shillings  from  their  subjects.^  A 
very  curious  collective  petition  is  that  of  the  Pauperes 
homines  terrae  Angliae,  claiming  "  a  remedy  in  the 
matter  of  men  placed  on  inquisitions,  juries,  and  assizes, 
commonly  corrupted  by  the  presents  of  the  rich,"  and  in 
the  matter  of  ecclesiastical  judges  who  encroach  on  the 
royal  jurisdiction  and  exact  fines. ^  The  king's  Council 
had,  and  we  also  have,  thanks  to  these  complaints  and 
requests,  a  picture  of  the  life  of  the  king's  subjects,  of 
the  manner  in  which  they  governed  themselves  and  were 
governed  by  the  local  officials.  Thus  w^e  can  hear  the 
University  of  Oxford  groan  against  the  disorderly  be- 
haviour of  the  town,  and  the  greed  of  the  retailers,  and 
expose  to  the  king  all  its  petty  grievances.  The  demo- 
cratic faction  at  Newcastle  accuses  the  faction  of  the  rich 
of  impeding  the  freedom  of  trade.  The  communities 
of  the  shires  and  the  towns  and  all  classes  of  society 
count  on  the  king's  help  and,  indeed,  are  strongly  bound 
to  inform  him  of  their  wishes,  so  imperious  and  well- 
respected  in  his  prerogative.  In  the  far-off  county  of 
Cumberland,  the  burgesses  of  Cockermouth  need  the 
king's  authorisation  to  raise  a  tax  with  the  object  of 
repairing  three  bridges  carried  aw-ay  by  a  flood. ^  No 
less  interesting,  for  the  government  of  Edward  I 
as  well  as  for  the  historian  who  studies  them, 
are  the  individual  petitions.  From  Mary,  the  king's 
daughter,  from  a  merchant  plundered  by  the  Norwe- 
gians, down  to  a  gaoler  who  has  allowed  a  prisoner 
to  escape,*  all  subjects,  great  and  small,  have  recourse 
to  the  petition  w'hen  they  solicit  the  king's  good-" 
will  or  justice,  for  he  is  the  dispenser  of  good  things 
and  the  redresser  of  wrongs.    The  officials  themselves 

1.  Nos.   203,  198. — ^Request  for  raising  a  tallage  on  the  lands  of  the 
Ancient  Demesne  :  no.  87. 

2.  No.  472. 

3.  Oxford,  nos.  66  to  76. — Newcastle,  no.   166. — Cockermouth,  no.   8, 
See  also  no.  78. 

4.  Princess  Mary,    no.   7. — ^Merchant,   no.    174. — Gaoler,   no.   57. 
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'-  employ  this  method  to  obtain  the  settlement  of  matters 
of  administration,^  or  to  try  to  obtain  payment  of  their 
wages,  for  the  king  has  on  all  sides  complaining  credi- 
tors.2  Claims  against  the  excesses  of  royal  officials  are 
not  many,  3  whether  because  they  fear  their  master  too 
much  to  serve  him  badly,  or  because  men  are  too  much 
afraid  of  them  to  complain  :  both  explanations  are  doubt- 
less valid.  On  the  other  hand,  violence,  novel  disseizin, 
usurpation,  pressure  or  intimidation  exercised  by  the 
powerful  are  often  denounced ;  manners  and  morals  are 
gross  and  appetites  brutal ;  one  feels  that  as  soon  as  the 

y   king's  hand  weakens,  the  disorder  will  be  terrible.* 

The  replies  made  to  the  petitions  presented  in  the 
Parliament  of  1305  are  very  remarkable.  They  are  the 
work  of  expert  jurists,  with  clear  minds,  dry  and  precise, 
and  free  from  passion.  One  has  only  to  compare  the 
style  of  the  replies,  concise  and  clear,  with  that  of  the 
petitions,  written  in  diffuse  and  obscure  French.  Often 
further  information  is  demanded,  involving  searches  into 
the  archives,  or  an  inquest  by  the  sheriff  or  the  escheator  ; 
enquiry  will  be  made  whether  the  favour  asked  will  be 
to  the  advantage  or  disadvantage  of  the  king ;  but,  in 
most  cases,  the  answer  is  given  at  once.  It  is  given  in 
a  manifest  spirit  of  justice,  with  a  care  for  equity  and  for 
public  interest  which  spares  no  one.  Mary,  the  king's 
daughter,  who  asks  a  financial  favour,  namely  that  she 
might  have  the  profits  of  the  escheats,  wardships,  and 
marriages  in  the  manors  which  the  king  has  given  her, 
is  refused.  John,  Duke  of  Brittany  and  Earl  of  Rich- 
mond, obtains  rights  which  cannot  harm  the  king,  but 
is  refused  permission  to  export  specie  issuing  from  his 


1.  Nos.  90. 110,  173. 

2.  Nos.  58,  80,   175,  272,  275,  etc. 

3.  Nos.  61,  182,  255.  etc. 

4.  See  especially  the  petTEion  of  Richard  Gykel,  no.  181.  He  hns  bt^^i 
violently  dispossessed  of  his  inheritance ;  the  assize-men  have  been  the 
object  of  such  threats  that  they  have  pronounced  against  him. 
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English  lands. ^    Sometimes  a  difficult  case  is  brought 
forward  before  the  king;  or  sometimes  the  reply  takes 
the  general  character  of  an  ordinance.    Most  often  it  is 
considered  sufficient  to  point  out  to  the  petitioner  the  — 
way  to  be  pursued  in  order  to  obtain  a  solution.- 

If  all  the  work  is  done  by  the  Council,  what  occupies 
the  time  of  the  hundreds  of  persons  who  form  no  part  of 
it?    Evidently,  they  must  have  held  discussions,  at  the 
beginning  of  the  session,  in  order  to  establish  certain 
collective  petitions  and  to  gather  support.    But  above  all 
they  must  have  had  business  to  transact  in  the  adminis- 
trative   departments.     They    must    not    return    empty- 
handed.    The  baron,  the  bishop,  or  the  proctor  of  an 
ecclesiastical  or  a  lay  community  must  prosecute  to  the 
end  the   business   in    which  he  is   interested.      This   is 
amply  proved  when  the  king,    in  dismissing  them  on 
March  21st,  specifies  that  "  ceux  qui  ount  a  busoignez 
.  .   .  demoergent  a  siivre  lour  busoignes."     Of  the  two 
duties  which  our  present-day  deputies  perform,  that  of 
exercising  their  political  mandate  and  that  of  watching^^ 
ojyer_particular  interests,  I  fully  believe  that,  from  Feb-"" 
ruary  28th  to  March  21st,   1305,  the  persons  summoned 
by  Edward  I  were  concerned  almost  entirely  with  the 
second. 

The  impression  we  obtain  from  the  Memoranda  de 
Parliamento  Regis  of  the  thirty-third  year  of  Edward  I 
is,  then,  that  at  this  time  England  had  a  very  powerful 
king,  very  ably  served,  anxious  for  good  administration, 
but  with  an  uncompromising  love  of  authority.  In  his 
eyes  this  mob  of  six  hundred  persons  was  not  the 
Witenagemot ;  the  real  Concilium  which  by  ancient 
custom  must  attend  the  king  to  inform  and  serve  him, 
is  that  body  which  he  in  practice  calls  his  Conseil,  that  is 
to  say,  the  people  whom  he  retains  around  him  after 

1.  Petition  of  Mary,  no.  7;  of  Duke  John,  nos.  161-165. 

2.  Cases  resulting  coram  rege]  nos.  238,  241;  ordinance,  no.  l'>r 
method  of  prosecution,  nos.  69,  135,  etc. 
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the  mass  of  the  prelates,  barons,  and  proctors  has  been 
dismissed.  Now  we  have  seen  that  the  majority  of  them 
are  high  functionaries.  Edward  I  appoints  as  a  counsellor 
whomsoever  he  wills  ;  he  must  be  a  "good  man,"  and  one 
whom  he  "  loves,  "^  and  he  must  go  straight.  I  doubt 
whether  the  Archbishop  Winchelsey  regularly  attended 
the  sessions  of  the  Council,  as  the  list  drawn  up  by 
Maitland  would  have  us  believe ;  we  see  the  king,  on  the 
occasion  of  a  complaint  brought  against  his  great  ad- 
versary ,  cite  him  to  appear  in  a  letter  of  extraordinary 
brutality. 2    He  was,  like  Louis  XI,  a  terrible  king. 

In  this  land  where  a  lord  could  not  raise  a  tax  from 
his  subjects  nor  establish  a  warren,  where  a  University 
could  not  found  a  college,  nor  a  town  establish  a  tax 
without  the  prince's  authorisation, ^  why  does  the  King 
summon  a  great  Parliament,  when  he  does  not  intend  to 

r    ^  c'^     ■^^^  ^'^^  ^  subsidy  and  when  no  danger  threatens  the  land  ? 

^^  Firstly,  it  ia-because  a  long,tradijion,  which,  as  we  have 

\i-y^'^  ,  ^-^eeQij^oes  ba_clLin  the  mist  of  ages  until  it  is  lost^^  enjoins 
•  j^^^-'^him    to   do   so.      He   has  no    thought  of  breaking    it, 

a^  ■'/-If-' especially  as  it  does  not  seriously  inconvenience  hkn. 

~J^<  ,  It  troubles  him  only  when  he  wants  money,  and  at  that 

^J^^-^r^     point  he  is  fully  obliged,  by  the  feudal  law  still  in  full 
Lv^^       force,  to  ask  consent  to  the  aid.  And  then  this  great  Par- 

^  liament  is  useful   to  him  ;   he  is  too  intelligent  not   to 

realise  this.  Just  as,  long  ago,  the  Witenagemot  amalga- 
mated the  small  Anglo-Saxon  principalities,  so  now  the 
gathering  of  five  or  six  hundred  men  coming  from  every 
corner  of  the  land  cements  the  unity  of  the  kingdom. 
It  is  an  excellent  chance  for  the  barons  of  Cornwall  or 
Northumberland  to  listen  to  the  best  English  jurists  and 
to  understand   matters  of  law.     And  finally,   at  West- 

1.  See  the  writ  nominating  a  counsellor  which  I  have  reproduced  in 
t.  ii,  of  the  French  edition  of  Stubbs,  p.  311,  note  2. 

2.  Petition  against  the  Archbishop,  and   the  king's  letters ;  text  no. 

3.  It  should  be  stated  that  most  of  the  important  towns  were  in  Iha 
royai  domains. 
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minster  the  king  gets  into  touch  with  his  subjects  and 
learns  what  is  going  on.  M.  Lefebvre  very  aptly  re- 
minds us/  in  his  treatment  of  the  English  Parliament,  of 
that  text  of  Hincmar  in  which  we  see  so  clearly  the 
advantage  reaped  by  Charlemagne  from  his  great  as- 
semblies. 

In  short,  I  agree  entirely  with  the  eminent  historian 
T.  F.  Tout  when  he  holds  that  Edward  I,  far  from 
having  been  the  founder  of  the  free  constitution  of  Eng- 
land, had  not,  any  more  than  Philip  the  Fair,  any 
conscious  intention  of  sharing  his  power  with  the  people. 
^'  Had  he  been  "  he  adds,  "  a  younger  man,  had  he  had 
ten  more  years  of  life,  he  might  have  combined  the 
humiliation  of  the  baronage  and  episcopate  with  the  real 
subjection  of  the  Scots.  In  that  case,  who  can  doubt 
but  that  he  would  have  dealt  as  roughly  with  constitu- 
tional freedom  as  ever  French  autocrat  had  done?"^  I 
will  go  further  than  Mr.  Tout.  In  the  Parliament  of 
1305,  Edward  I,  sitting  in  his  Council,  seems  to  me  an 
autocrat. 3  The  turning-point  of  English  constitutional 
history  is  not  there.  It  needed  the  great  upheavals  of 
the  fourteenth  and  fifteenth  centuries  to  check  and 
weaken  the  powerful  Monarchy  founded  by  William  the 

1.  See  his    Studies-,    p.    453. 

2.  Place  Edward  11,  p.  32. 

3.  Stubbs'  conclusions  concerning  Edward  I,  and  the  character  of 
his  reign,  rest  on  interpretations  of  texts  which  are  astonishing  in  so 
great  a  scholar.  Speaking  of  the  summonses  to  the  famous  Parliament 
of  1295,  he  says  that  we  might  see,  in  the  form  of  the  summonses 
addressed  to  the  prelates,  a  prophetic  inauguration  of  the  representative 
system,  and  that  the  citation  of  Justinian's  code,  ut  quod  omnes  similiter 
tang  it  ah  omnibus  approbetur,  was  transformed  by  Edward  from  a 
simple  legislative  maxim  into  a  great  political  and  constitutional 
principle.  (Vol.  ii,  pp.  133-134).  Now  in  this  summons  to  the  prelates, 
it  was  merely  a  case  of  employing  their  habitual  phrasing.  Edward's 
Chancery  was  using  a  comonplace  preamble  in  accordance  with  the  usual 
scholastic  forms.  Compare,  for  example,  Abbo's  text  concerning  the 
consultation  of  the  episcopi  et  primores  regni,  cited  in  Luchaire,  Inst, 
mon.,  t.  i,  p.  249.  If  there  was  any  definite  purpose  in  expressing  this 
idea'  in  the  particular  summons  to  the  prelates,  it  was  at  most  because 
the  clergy  had  often  exacted  respect  of  the  right  of  consent,  and  even 
of  individual  consent. 
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Conqueror.  There  was  certainly  in  England,  an  embry- 
onic political  society  before  that ;  not  only  the  already 
remarkable  unity  of  this  small  and  vigorous  state,  but 
further,  very  ancient  and  solid  local  institutions,  whose 
importance  Stubbs  most  judiciously  declared,^  disposed 
this  people  to  move  in  the  direction  of  constitutional 
liberty;  and  Edward  I,  by  his  frequent  assemblies  of 
Parliaments,  by  his  frequent  summonses  to  proctors  of 
communities,  by  the  conscientious  treatment  which  his 
counsellors  gave  to  the  petitions,  did  much  to  strengthen 
this  political  education.  But  it  was  the  disorders  of 
Edward  II's  reign,  the  growing  need  for  money  resulting, 
from  the  war  with  France  and  the  prodigality  of  living 
among  the  knights,  and  the  social  progress  hastened 
on  by  the  shock  of  the  great  plague,  which  opened  the 
new  phase,  in  which  the  outlines  of  parliamentary  insti- 
tutions were  sketched.  It  was  then  that  the  House  of 
Commons,  the  House  of  Lords,  and  the  Council  were  to 
become  distinct  entities. 

In  this  Introduction  we  have  considered  only  the  phase 
of  remote  origins.  If  the  formula  of  Bracton's  continu- 
ator,  "  The  king  holds  his  Court  in  his  Council  in  his 
Parliaments  "  remains  fixed,  with  its  significance,  in  the 
memory  of  the  reader ;  if  he  has  seen  that  the  Parliament 
of  1305  is  yet  little  removed  from  the  old  Anglo-Norman 
j  assemblies,  and  that  it  owes  its  new  features  to  the 
'  perfecting  of  monarchical  centralisation,  my  purpose  is 
accomplished.  I  will  merely  recall,  in  closing,  that  after 
the  eclipse  suffered  during  the  civil  wars,  the  House  of 
Commons  was  definitely  consolidated  only  by  the  despot 
Henry  VIII;  he  might  have  broken  it;  but  being 
well  advised,  he  preferred  to  make  use  of  it.-  He  fol- 
lowed, consciously  or  not,  the  policy  of  Edward  I  and  of 
the  medieval  kings,  who,  for  their  own  advantage  and 

1.  Cf.  M.  Lefebvre's  Studies,  p.  490. 

2.  See  Henry  VITI's  declaration  to  the  Commons,  quoted  in  Pollard, 
Evolution  of  Parliament,  p.  231.    Cf.  p.  322  sq 


THE  KING  AND  PARLIAMENT  347 

without  thinking  of  paving  the  way  for  a  future  which 
could  not  be  foreseen,  preserved  the  feeble  germs  of  the 
parliamentary  system. 

Stubbs,  at  the  end  of  his  monumental  work,  asks 
permission  to  moralise,  and  counsels  his  readers  to  be 
just  and  sympathetic  towards  their  ancestors.  We  too 
will  ask  the  same  permission,  to  request  that  no  one 
should  attribute  to  them  ideas  which  they  could  not  have 
held,  since  they  were  still  very  near  to  nature.  Political 
ylifcerty  is  not  a  natural  thing.  These  are  the  natural 
things :  violence,  oppression,  and  despotism.  Liberty 
can  only  be  the  conquest  of  a  refined  civilisation.  Its 
conception  requires  guidance  by  a  moral  idea  which  is 
slow  to  form.  To  find  the  practical  means  of  crushing 
down  evil  instincts  and  the  spirit  of  domination,  there  is 
necessary  a  great  effort  of  observation,  reason,  and 
measured  wisdom,  and  of  this  the  mpn  of  the  Middle  . 
Ages  were  not  capable,    \^  ^uA^  JU^  X  tt^ 


ADDITIONAL    STUDIES. 
By  G.  Lefebvre. 

The  Transformations  of  the  ' '  Curia  Regis  ' '  at  the 
END  of  the  Middle  Ages. 

Introduction. 

As  early  as  1894,  ^"  his  Etude  sur  la  vie  et  le  regne  de 
Louis  VIII,^  M.  Ch.  Petit-Dutaillis  showed 

Recent  works     that    Stubbs'   views   on   the    constitutional 

tional  history  evolution  of  England  had  grown  out-of- 
date.     This    observation    has    since    been 

confirmed  by  the  remarkable  studies  of  Messrs.  G.   B. 


1.  Page  57.  See  also  his  "Additional  Study,"  on  the  "Great 
Charter,"  (Stvdies  and  Notes  SuppUmentaTy,  i,  p.  127).  Since  then 
the  most  notable  works  published  have  been: — Magna  Carta:  Com- 
memoration Essays,  edited  by  E.  Maiden,  London,  (Eoyal  Hist.  Soc, 
1917)  :  (studies  by  Messrs.  W.  S.  McKechnie,  J.  H.  Round,  P. 
Vinogradoff,  F.  M.  Powicke,  H.  Jenkinson,  C.  H.  Macllwain,  G.  B. 
Adams,  R.  Altamira ;  Messrs.  Vinogradoff  and  Powicke  examine  anew 
the  meaning  of  article  39,  "  Nullus  capiatur  liber  homo" ;  G.  B.  Adame, 
the  attitude  of  Innocent  III  regarding  the  Great  Charter.  Cf.  the 
observations  of  J.  Tait,  E.  H.  IL,  1918)  ;  two  notes  by  A.  B.  White  on 
the  name  of  the  Charter  (the  epithet  G-reat  was  attributed  to  it  to 
distinguish  it  from  the  Charter  of  the  Forest)  in  E.  U.  F. :  1915,  p.  472, 
and  1917,  p.  554;  Fox,  T/ie  Originals  of  the  Great  Charter,  E.  H.  B., 
1924;  Miss  Faith  Thompson,  The  first  century  of  Magna  Carta, 
Minnesota  U.  P.,  1925 ;  articles  by  M.  Leclere  in  the  Revue  de  FUniv.  de 
Bruxelles,  1913  and  in  Melanges  d'Histoire  offerts  a  Henri  Pirenne, 
1926,  t.  i,  p.  279  sqq.  In  the  works  cited  below  (notes  2  and  3).  Messrs. 
lAdams  and  Macllwain  adopted  the  "feudal"  interpretation  of  the 
'  Charter,  formulated  in  1907,  by  M.  Petit-Dutaillis,  who  accepted  the 
views  set  out  by  Mr.  McKechnie  in  Magna  Carta,  1905, (2nd  edit., 
1914). 

348 


THE  CURIA  REGIS  S49 

Adams,!  c.  H.  Macllwain,^  D.  Pasquet,^  and  A.  F. 
Pollard,*  on  the  origins  of  Parliament  and  particularly 
of  the  House  of  Commons.^ 

It  must  be  observed  that  we  have  new  documents  at 
our  disposal.  In  1893,  F.  W.  Maitland  published  the 
New  roll  of  the  Parliament  of  1305,*  and  it  was 

Documents  the  discovery  by  Mr.  H.  Jenkinson'  of  a 
part  of  the  writs  of  the  Parliament  of  1275  which  contri- 
buted chiefly  to  take  from  the  Model  Parliament  of  1295 
part  of  the  importance  which  Stubbs  attributed  to  it. 
It  is  true  that  the  great  scholar  was  so  prudent,  and  so 
attentive  to  the  texts,  that  in  describing  the  composition 
and  the  attributes  of  the  commune  concilium  or  "  na- 
tional assembly,"  he  frequently  observed  that  they 
remained  almost  entirely  theoretical,  and  were  realised 
or  exercised  only  by  exception.^ 

1.  The  Origin  of  the  English  Constitution,  Yale  Univ.  Press,  1912. 

2.  The  High  Court  of  Parliament  and  its  Swpremacy,  Yale  Univ. 
Press,  1910. 

3.  Essai  sur  les  origines  de  la  Chambre  des  Communes,  1914  (These 
Lettres).     (English  translation,  revised,  1925.) 

4.  The   Evolution  of  Parliament,  London,  1920. 

5.  We  recall  at  this  point  that  the  reaction  against  Stubbs'  views  on 
the  origins  of  the  House  of  Commons  ,  and  the  part  of  Edward  I,  goes 
back  to  the  works  of  M.  Ch.  Bemont  {Simon  de  Montfort,  1884,  and,  for 
Edward  I,  Chartes  des  libertes  anglaises,  p.  108)  and  to  those  of  L. 
Riess ;  Geschirte  des  Wahlrer.hts  zum  engltsrhen  Parlament  im 
Mittelaiter,  Leipzig,  1885,  and  "Der  Ursprung  des  englischen  Unter- 
hauses  " ;  Hist.  Zeitschrift,  1888.  Stubbs  cites  these  works  in  his  last 
edition,  but  does  not  adopt  the  conclusions. 

6.  Memoranda  de  Parliamento ;  Records  of  the  Parliament  holden  at 
Westminster,  a.d.  1305 ;  R.  S.  1893.  Maitland  searched  for  the  petitions 
mentioned  in  the  roll  and  found  about  500;  he  also  found,  in  the 
Chancery  and  the  Exchequer  rolls  for  1305,  some  of  the  writs  given 
for  the  execution  of  the  decisions  taken  on  these  petitions.  He  published 
part  of  both  series.  This  roll  is  incomplete ;  particularly,  it  contains 
nothing  for  Gascony.  Mr.  R.  O.  Atkinson  has  added  to  Maitland's 
publication  in  an  article  in  the  E.  H.  R.,  1921,  on  the  petitions 
addressed  to  this  parliament  by  the  Channel  Islands. 

7.  Published  in  E.  H.  P.,  1910,  "  The  First  Parliament  of  Edward  I." 
Mr.  G.  0.  Sayle's  discovery  of  the  summons,  to  the  1268  parliament,  of 
the  representatives  of  27  cities  and  boroughs,  also  helps  to  connect  the 
parliament  of  Edward  I  with  that  of  Simon  de  Montfort  {E.  H.  R., 
1925). 

8.  See  for  example  Const.  Hist.,  i,  p.  617.  "  The  advice  and  consent 
of  the  Assembly  may  have  been,  no  doubt  in  many  cases  was,  a  mere 
formality." 
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Still,  we  cannot  read  his  work  without  obtaining  the 
conviction   that,   unconsciously,    he  postulated,  as   pre- 

existent  in  law,  the  English  constitution 
or  ^rectmcation"  such  as  it  functioned  in  his  own  time,  and 
of  stubbs'  which  he  considered  the  ideal  constitution.^ 

The  common  effort  of  the  different  classes 
of  the  nation  to  make  a  reality  of  it  was,  in  his  eyes,  the 
essential  feature  of  the  medieval  history  of  England.  It 
is  possible  that  political  sentiment  and  national  pride 
were  not  the  sole  causes  of  this  optical  illusion ;  Stubbs 
was  writing  a  constitutional  history,  and,  from  12 15 
onwards,  he  left  administrative  history  almost  untouched, 
though  he  had  made  a  brilliant  study  of  it  up  to  that 
date,  because  he  rightly  saw  in  Henry  IPs  reforms  one 
of  the  origins  of  constitutional  progress.  If  he  could 
have  devoted  part  of  his  researches  to  the  history  of  the 
Council  and  of  the  Household  in  the  thirteenth,  four- 
teenth, and  fifeenth  centuries,  as  did  Messrs.  J.  B. 
Baldwin- and  T.  F.  Tout,^  he  would  perhaps  have  modi- 
fied his  conclusions  ;  but  it  is  unlikely  that  he  would  have 
agreed  entirely  with  those  of  Mr.  Tout.*  In  any  case,  we  t/ 
see  how  the  commune  concilium  never  ceases  to  be,  in 
his  eyes,  a  "  national  assembly, "^'^  to  such  a  point  that 
he  denied  to  the  Capetian  assemblies  any  resemblance  to 

1.  See  Const.  Hist.,  i,  p.  617.  "Legislation  was  one  of  the  nominal 
rights  that  belonged  to  the  whole  council  as  the  representative  of  the 
nation,"  and  especially  ii,  p.  262.  "It  is  probable  that  the  theory  of 
the  constitution  was  somewhat  in  advance  of  its  actual  progress." 

2.  The  King's  Council  in  England  during  the  Middle  Ages,  Oxford, 
Clarendon  Press,  1913. 

3.  The  Place  of  the  Reign  of  Edward  II  in  English  History,  Manches- 
ter Univ.  Press,  1914;  Chapters  in  the  Administrative  History 
of  England,  vols,  i  and  ii,  Manchester  U.  P.,  1920;  "Some  Conflicting 
Tendencies  in  English  Administrative  History  during  the  XlVth  cen- 
tury "  [Bulletin  of  the  John  Bylands  TAhrary,  1924). 

4.  Tout,  Chapters,  ii,  p.  146  :  The  Council  is  a  reinforcement  of  the 
Household,  the  Parliament  a  reinforcement  of  the  Council.  The 
Council  and  the  Parlamcnt  give  advice ;  the  king  decides ;  the  House- 
hold, i.e.,  the  administrative  services,  execute;  ii,  p.  199:  "The 
parliamentary  system  grew  up  in  obedience  to  the  royal  will.  It  was  no 
yielding  to  a  people  ciying  for  liberty." 

5.  See,  for  example,  Const.  Hist.,  i,  pp.  604  sq. 


THE  CURIA  REGIS  351 

at;^  we  see  also  how  he  mistook  the  real  nature  of  the 
Great  Charter ;  we  understand  how  Edward  I  appears  to 
him  a  national  hero,  as  having  realised  the  wish  of  the 
English  people  in  organising  at  length  the  Parliament  ^ 
of  the  "  Three  Estates,"  and  admitting  it  to  a  share  in 
the  government  of  the  country. 

These  views  are  abandoned  to-day,  even  by  the  his-  ' 
torians  who,  like  Mr.  Pollard,  fully  recognise  the  emin- 
ent services  which  Parliament  has  rendered, 
New  tneoncs 
of  the  origins  of  and  continues  to  render  to  England. ^    Mr. 

Parliament         Adams  has   set  himself  to  prove  that  the   •' 
commune  conciliu^n  or  so-called  national  assembly  was 
merely  a  feudal  court.     Messrs.  MacIIwain  and  Pollard 
have    denied    it   almost    any    legislative    and    financial  >^ 
importance ;  they  see  in  it  essentially  a  high  court  of 
justice,  where  knights  and  burgesses  rarely  appear  save 
as  pleaders  or  petitioners.     M.  Pasquet  has  shown  that  , 
the  sovereigns,   and  especially   Edward    I,   saw   in   the 
summoning  of  the  commons  merely  an  administrative 
and  political   expedient,   a   form  of   royal    government 
which  would  strengthen  their  authority  without  in  the 
slightest  degree  disintegrating  it.    The  reaction  has  been 
so  strong  that  some  English  scholars  seem  to  judge  it 
•excessive.     Indeed,    in  our  view,   some  modification   is 
necessary.^ 

1.  See  Ibid.,  ii,  p.  269. 

2.  Mr.  Pollard,  Evolution  of  Parliament,  pp.  3  et  seq.,  attributes  as 
much  importance,  if  not  more,  to  Parliament,  as  did  Stubbs  himself, 
but  for  a  different  reason  as  far  as  the  Middle  Ages  are  concerned  ;  the 
progress  of  Parliament  did  not  result,  during  this  period,  in  making 
England  a  constitutional  state,  but  in  oontributinir  essentially  to 
creating  national  unity  and  the  English  state.  He  agrees  with  Stubbs 
for  the  modern  and  contemporary  periods ;  the  parliamentary  system  is 
the  only  expedient  able  to  reconcile  the  existence  of  a  national  state 
with  self-government,  and  it  incontestably  constitutes  the  most  im- 
portant contribution  of  the  English  people  to  the  progress  of  universal 
•oivilisation. 

3.  In  their  essays  on  the  Great  Charter,  cited  above,  Messrs.  VinograS- 
off  and  Powicke  react  against  the  exclusively  feudal  thesis  of  Mr. 
Adams,  in  that  they  see  in  the  liher  homo,  not  the  baron  or  tenant-in- 
rhief,  but  the  freeholder.  Mr.  Tait  seems  equally  inclined  to  find  this 
thesis  too  absolute  (see  the  review  cited  above,  p.  348,  note  1)  ;  he  too 
brings  some  modifications,  in  favour  of  Edward  I,  to  M.  Pasquet's 
conclusions  (E.  H.  R.,  1914,  p.  750). 
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Whatever  the  result,  if  the  facts  established  by  Stubbs 

remain   fixed,    with   due  allowance   for  complementary 

discoveries   and   for    reservations   imposed 

perspective*^       here  and   there   by  further   enquiry,    it  is 

has  been  certain  that  the  historical   perspective  has 

transformed  ,  r  j        t^  ^  ^     j 

been  transformed.     It  appears  to  us  to-day 

that  the  Middle  Ages,   in  respect  of  the  constitutional 
and  parliamentary  system,  were  only  a  period  of  veryl 
slow  gestation,    and  that  even    in    1485,   nothing   fore- 
shadowed the  brilliant  part  in  store  for  it. 

The  struggle  of  the  king  against  the  barons  who  wish 
to  wrest  the  government  of  the  kingdom  from  him, 
appears  to  us  to-day  as  the  essential  factor  in  the  history 
of  England  from  the  thirteenth  to  the  fifteenth  century. 
Stubbs  held  the  fourteenth-century  barons  in  paltry  es- 
teem :  at  this  time  it  is  indeed  the  activity  of  the  Com- 
mons which  provides  the  interest  in  the  history  of 
Parliament;  it  is  owing  to  them  that  Parliament  is 
organised  and  its  attributes  extended.  But  Stubbs  ac- 
corded the  highest  eulogies  to  the  thirteenth-century 
barons  who,  at  Runnymede  and  at  Oxford  had  made  the 
rights  of  the  nation  triumph.  We  think  now  that  neither 
group  was  better  or  worse  than  the  other ;  the  barons 
never  thought  of  anyone  but  themselves. 

The  principal  theatre  of  this  struggle  was  the  Council,. 

which  thus  becomes  the  centre  of  medieval  history,    But,*^ 

as   Mr.   Tout   has    shown,    this   history  is 

the*centrTof^*   enlightened    and    enriched    in    a    singular 

medieval  fashion  by  the  study  of  the  administration. 

s  ory.  rj.^^  Council,  whether  in  deliberation  or  in 

judging,  did  not,  contrary  to  current  ideas,  dispose  of  a 

single  executive  agent  of  its  own.    The  application  of  its 

decisions  required  a  writ  or  a  warrant  which  only  the 

I  administrative  services  of  the  Curia  could  issue.    It  was 

therefore  useless  for  the  barons  to  control  the  Council 
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unless  they  controlled  these  services  also ;  that  is  to  say, 
the  great  offices  to  which  they  were  subordinated ;  that  is 
why  they  are  seen  demanding  the  nomination,  in  Parlia- 
ment, of  the  ministers  as  well  as  of  the  counsellors.  But, 
for  a  long  time,  the  Household,  and,  still  more  the 
Chamber,  remained  the  inviolable  domain  of  the  king ; 
when,  therefore,  the  ministers  had  been  removed  from  hi<> 
authority,  he  found  in  these  services  endless  means  ot 
inventing  administrative  expedients  which  weakened  or 
e^-en  annulled  the  action  of  the  older  administrative  de- 
partments ;  he  could  thus  take  back  with  one  hand  what 
he  had  been  forced  to  yield  with  the  other.  It  is  by  the 
history  of  the  Household  that  we  can  explain  in  parti- 
cular the  long  resistance  opposed  to  the  barons  by  the 
kings  of  the  thirteenth  and  fourteenth  centuries. 

Mr.  Tout  has  further  shown  that  this  administrative 

history,  the  study  of  which  is  made  particularly  difficult 

„^    .        ^        and  even  forbidding  by  its  technical  char- 
The  importance  »      -^ 

of  administra-  acter,  is  destined  to  reconstruct  the  aspect 
tive  history  q£  j^g^jieyai  England.  It  is  very  true  that, 
in  the  daily  life  and  for  the  material  prosperity  which  is 
the  principal  preoccupation  of  the  English,  as  of  all 
other  men,  the  good  functioning  of  an  adequate  adminis- 
tration is  more  important  than  political  questions,  so 
that  the  latter  do  not  come  before  public  opinion  unless 
the  chiefs  of  the  administration  turn  it  from  its  proper 
purposes  and  make  of  it  an  instrument  of  oppression. 
It  is  equally  certain  that  an  administration  quickly 
lacquires  a  corporate  feeling,  an  expert  knowledge,  and  a 
■tradition  which  give  it  an  independent  strength  by 
jmaking  it  the  framework  of  the  state,  so  that  political 
changes  scarcely  affect  it,  and,  in  consequence  have  less 
influence  than  might  be  expected  on  the  obscure  and 
vital  life  of  the  country.  Mr  Tout  has  shown  that  the 
barons,  as  well  as  the  king,  worked  to  perfect  the 
administration  :  they  merely  disputed  with  him  its  direc- 
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tion.^  And  even  in  the  ordinary  course  of  things,  it 
depends  on  the  administration  whether  a  decision  of  the 
royal  power  or  a  law  of  Parliament  shall  be  effectively 
put  into  excution.  It  is  now  a  commonplace  truth  that 
an  order  of  the  central  power  cannot  be  executed  if  it 
does  not  correspond  to  the  sentiments  of  the  great 
majority  of  the  population  or  to  its  needs,  as  understood 
by  them.  But  it  must  be  added  that  this  order  is  even 
more  surely  condemned  to  remain  a  dead  letter  if  ,the 
.administration  is  not  interested  in  it  or  if  it  lacks  the 
means  and  the  zeal.  Thus,  as  Mr.  Tout  has  said.  Parlia- 
ment,— and  also  the  Council — are  put  back  to  their 
correct  importance  in  the  history  of  the  Middle  Ages.^ 

We  must  therefore  pursue,  for  the  succeeding  cen- 
turies,  the  story  of  the  administrative   transformations 

of    the     Curia    which     Stubbs    admirably 
thes"*studies      summarised  up  to  the  end  of  the  twelfth 

century.     We  must  reconstruct  the  history 
•of  the  Household,  of  which  he  spoke  only  incidentally, 
because  the  chroniclers  say  little  about  it,  and  long  and 
patient  researches  into  the  archives  have  teen  necessary 
to  reveal  its  importance.    We  must  also  take  up  againl 
the  history  of  the  Council,  which  assumes  a  new  aspectj. 
now  that  we  know  more  of  the  Curia  and  of  the  House-j 
hold.     Finally,  the  origins  of  the  House  of  CommonS; 
deserve  to   be   examined  once   more,   for  the  study   ofl 
administrative  needs  throws  a  new  light  upon  them.       ^ 


1.  Mr.  Tout  has  recalled,  in  relation  to  this  point,  that  in  the 
nineteenth  century,  the  political  parties  in  France  contended  for  the 
power,  i.e.  the  direction  of  the  administration,  without  essentially 
modifying  the  organisation  given  to  it  by  Napoleon. 

2.  Chapters,  i,  pp.  6-7.  Stubbs  himself  recognised  that  with  respect 
to  the  fifteenth  century,  the  incapacity  of  the  administration  provoked 
an  eclipse  of  constitutional  opinion  (Const.  Hist.,  iii,  p.  280  sq.)  and 
he  insisted  on  the  stale  of  weakness  into  which  constitutional  custom 
had   fallen  at  the  time  of  Edward  IV  {Const.   FJist.,  iii,  pp.   285   sq.) 
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Exchequer,  Benches,  and  Chancery. 

It  seems  to  us  to-day  that  the  dismemberment  of  the 
Curia  resulted  from  causes  much  more  complex  than  was 

formerly  thought.  It  was  attributed  to  the 
'*f^^*"'c'^"*°*  necessity  of  speciaHsing  functions,  and  that; 

necessity  has  undeniably  exercised  a  certain 
influence.  Still,  to  be  really  effective,  the  specialisation 
of  functions  presupposes  a  corresponding  specialisation/ 
of  personnel ;  now  we  find  that  in  fact  the  latter  usually 
takes  place  after  the  former ;  the  Exchequer,  the  Benches, 
the  Chancery,  though  grown  out  of  the  Curia  keep  a 
common  personnel  for  a  long  time.  Moreover,  once 
constituted,  these  sections  of  the  Curia  are  rather  op- 
posed than  otherwise  to  the  perfect  specialisation  of 
functions ;  they  even  enter  into  conflict  with  each  other 
and  encroach  upon  each  other's  competence,  as  their  per- 
sonnel becomes  more  stable.  Messrs.  Baldwin  and  Tout 
have  shown  that  they  owe  their  particular  individuality 
to  many  other  factors;  judicial  procedure,  administrative 
methods,  the  drafting  of  records  and  deeds,  and  the  use 
of  different  seals. ^ 

But,  at  the  same  time  as  they  differentiate  themselves 
from  each  other,  their  characteristic  aspect  is  gradually 

marked  by  a  common  feature  which  opposes 
nat^nre  of  the  them  all  together  to  the  Consilium  regis 
Council  and  of   and  to  the  "  Household  "  ;  tlierFprocedure 

and  their  methods  of  administration  grow 
fixed  and  assume  a  routine,  whereas  these  two  cores  of 
the  Curia  continue  to  escape, in  great  measure  at  least, 
from  this  sort  of  senility.  From  the  judicial  point  of 
view,  it  is  in  relation  to  the  Consilium  regis,  that 
unstable  assembly  of  heads  of  the  Curia  in  the  king's 
presence,  that  they  are  principally  differentiated; 
from  the  administrative  point  of  view,  the  distinction 
operates    mainly    in    relation    to    the    "  Household,'^ 

1,  Baldwin,  pp.  39,  47. 
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where  there  remain  permanently  the  clerks  and  the 
educated  laymen  who  ensure  the  execution  of  the  king's 
wishes.  The  three  sections  of  the  Curia  with  which  we  are 
to  deal,  then,  gradually  lost  their  capacity  for  renewal 
and  invention,  while  from  age  to  age  new  tasks  were 
imposed  upon  them,  proportionate  to  their  acquisition  of 
an  individuality  of  their  own.  The  Council  and  the 
Household,  on  the  contrary,  preserved  this  power. 
Juridically  this  fact  is  expressed  by  saying  that  the  king, 
in  delegating  part  of  his  authority  to  the  Exchequer,  to 
the  Benches,  and  to  the  Chancery,  by  this  time  grown 
out  from  the  Curia,  still  kept  it  none  the  less  intact  in  his 
own  hands ;  the  Council  and  the  Household  therefore 
retained  a  universal  competence.  From  the  historical, 
or  even  from  the  social  point  of  view,  this  fertility  of 
resources  justifies  the  royal  prerogative — which  excited 
so  keenly,  and  often  so  justly,  the  distrust  of  contem- 
poraries— because,  without  it,  the  perfection  of  judicial 
procedure  and  of  administrative  methods  would  have 
been  very  difficult,  if  not  impossible. 


I. 

The  Exchequer. 

We  know  which  section  was  the  first  to  organise  itself 
in  the  Curia,  and  that  it  had,  from  the  beginning,  a  well- 
defined  administrative  personality.     Since 

New  researches  0^.   f^j-st  volume  appeared,    the  much-dis- 
on  its  origins  ,  -  .  .    .       ,  , 

puted  question  or  its  origin  has  been  ex- 
amined anew  by  Mr.  R.  L.  Poole, ^  whose  work  Mr.  Tout 
has  summarised. 2  The  Anglo-Saxon  kings  had  a  Trea- 
sury which  was  at  first  part  of  the  Chamber,  that  is, 
of  the  service  which  was  the  most  intimately  attached  to 
the  very  person  of  the  king ;  the  Treasury  was  placed  in 
j/  the  king's  bedroom  or  in  the  adjoining  wardrobe.  It 
was  next  fixed  at  Winchester,  and  it  remained  there  after 
the  Conquest ;  but,  up  to  Henry  II's  reign,  its  personnel 
was  not  completely  separated  from"the  Household ;  under 
William  Rufus  and  Henry  I,  the  treasurers,  Herbert, 
Geoffrey  de  Clinton,  and  Guillaume  du  Pont  de  I'Arche, 
were  also  chamberlains,  i.e.  heads  of  the  Chamber;  in 
the  Constitutio  domus  regis, ^  the  Treasury  is  a  branch  of 
the  Household,  as  is  the  Chamber,  even  though  it  has 
•ceased  to  be  itinerant.  Guillaume  du  Pont  de  I'Arche  is  the 
last  lay  magnate  to  be  at  once  chamberlain  and  treasurer. 
It  is  probable  that  he  was  treasurer  in  1135,  and  we  find 
liim  as  chamberlain  under  Matilda  and  under  Stephen. 
After  him,  Nigel  of  Ely  does  not  seem  to  have  been 
chamberlain,  andltKe" separation  became  final  when  the 

1.  B.  L.  Poole,  The  Exchequer  in  the  Twelfth  Century,  1912;  see  also 
-Ch.  H.  Haskins,  Norman  Institutions,  1918;  G.  H.  White,  "Financial 
Administration  under  Henry  I,"  in  Transactions  of  the  Royal  Hist. 
£oc.,  1925. 

2.  Tout,  Chapters,  i,  pp.  72  sq. ;  Baldwin,  pp.  8,  41  sq.,  209  sq, 

3.  See  Const.  Hist.,  i,  p.  373,  n.  2, 
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last-named,  in  1159,  had  bought  the  office  of  treasurer 
The  Exchequer  ,^^^  ^'^  ^°"  Richard  fitz  Nigel,  bishop  of 
separates  from  jl  London,  who  held  it  forty  years.  Thus,  at 
the  Household  '  ^j^^  beginning  of  Henry  IPs  reign,  the 
Treasury  became  a  clerical  office  having  nothing  more 
to  do  with  the  Chamber  and  the  Household.^  A 
single  feature  recalled  the  origins  of  this  administration ; 
there  survived  two  chamberlains  of  the  Treasury  whose 
offices  became  herditary,  and  returned  to  the  king,  by 
extinction,  only  in  the  time  of  Edward  I  and  Edward  IL^ 
But  the  titular  holders  had  themselves  replaced  at  an 
arly  date  by  deputies  whom  they  nominated ;  this  was 
probably  why  the  other  members  of  this  department,  the 
Exchequer  barons,  whose  nomination  the-king  retained,, 
found  their  importance  increasing. 

Moreover,    in    1156,    this   administration,    which   had 
taken   the   name   of   Exchequer,    was    already  fixed   at 
^ London. 3     The  Treasury  of  Winchester  is  subordinated 
to  it  in  the  famous  Dialogue,  and  it  was  probably,  from 
that  moment,  no  more  than  a  place  of  deposit.*    Mean- 
while, the  use  of  the  abacus  which  gave  to 
the  old  Treasury  the  name  of  "Exchequer," 
and  whose  origin  is  the  principal  subject  of  dispute,  had 
been  introduced.     Mr.  Poole  holds  that  this  system  of 
accounting  was  borrowed  from  France  and  was  working 
as  early  as  1 1 18.    Nigel  may  have  been  one  of  those  who 


1.  Tout,  Chapters,  i,  pp.  83  sq. 

2.  Edward  I  resumed  the  heritage  of  the  Redvers,  Earls  of  Devon, 
and  Edward  11  himself  nominated  the  deputy  of  the  Warwick?  at  the- 
death  of  Guy  whose  heir  was  twelve  years  old  (1315).  The  weighers, 
melters,  and  ushers  also  made  themselves  hei'editary.  It  is  possible 
that  the  later  tendency  to  nominate  clerks  as  chamberlains,  is  due  to 
the  kind's  desire  not  to  let  their  offices  become  hereditary  again.  (Tout, 
Place  Edward  II,  pp.  48  sq.) 

3.  It  is  useful  to  remember  that  in  the  Xlllth  aJid  XlVth  centuries, 
the  Exchequer  was  transported  to  York  several  times,  notably  after  the 
conquest  of  Scotland.  (Miss  D.  M.  Broome,  "Exchequer  Migrations  to 
York  in  the  Xlllth  and  XlVth  centuries,"  in  Essays  presented  to 
T.  F.  Tout). 

4.  On  this,  see  Tout,  Chapters,  i,  p.  95. 
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made  it  known,  and  its  introduction  must  have  contri- 
buted to  the  transformation  of  the  old  administration  of 
the  Treasury.^  In  any  case,  by  the  time  of  Henry  n,j 
the  financial  competence  of  the  Exchequer  was  well-i 
defined,  its  technique  was  organised,  and  it  had  its 
records,  the  Pipe  rolls. ^ 

Still  it   was   a  long  time   before   its   personnel  was< 

entirely  its  own.    The  barons  of  the  Exchequer  sat,  byi 

other  titles,  in  every  section  of  the  Curia;, 

Specialisation      ^j^^^     their     specialisation    was    obscurely 

of  personnel  ,,.,,.  ,  * 

effected  during  the  thirteenth  century.  At 
the  beginning  of  the  fourteenth  century,  one  of  the  four.i 
or  five  Exchequer  barons  takes  the  position  of  chief;  one 
of  the  best  administrators  of  the  time,  Walter  Norwich, 
spent  a  great  part  of  his  career  as  chief  baron,  and  was,  as 
far  as  we  know,  the  first  to  bear  that  title. ^ 

On  the  other  hand,   the  Exchequer  long  remained  a 

1.  See  Const.  Hist.,  i,  pp.  406  sq.,  and  M.  Petit-Dutaillis'  additional 
note  in  Studies  and  Notes  Supplementary,  p.  45;  Poole,  op.  cit.,  pp. 
42-69.  Mr.  Poole  cites  three  treatises  on  the  abacus  composed  at  the 
end  of  the  tenth  century  by  an  abbot  of  Fleury.  an  abbot  of  Lotbes, 
and  Gerbert;  he  knows  two  more  dating  from  the  beginning  of  the 
twelfth  century;  one  by  Raoul  of  Laon,  the  other  by  Adelard  of  Bath, 
also  written  at  Laon  (Adelard  had  left  England'  at  the  end  of  the 
eleventh  century) ;  yet  another  was  written  in  England  by  one  Turchill, 
and  mentions,  as  though  he  were  still  alive,  a  sheriff  who  is  believed 
to  have  died  m  1115.  Nigel,  the  future  treasurer,  whom  Henry  II 
ordered  in  1155  to  reorganise  his  finances,  had  studied  at  Laon  and  was 
working  in  the  ruria  in  1126-7  at  the  latest.  John,  bishop  of  Lisieux, 
who  gives  a  judgment  in  the  Exchequer  of  Normandy  in  11.30.  began 
his  administrative  career  in  England,  whither  he  had  tied  in  1103,  being 
archdeacon  of  Seez ;  he  became  chaplain  and  counsellor  to  Henry  I, 
and  the  collaborator  of  Boger  of  Salisbury.  We  must  clearly  distinguish 
between  the  knowledge  of  the  abacus  which  the  Anglo-Saxons  may 
well  have  acquired  by  the  eleventh  century,  by  means,  for  example,  of 
the  first  three  treatises  cited  by  Mr.  Poole,  and  its  generalisation,  as 
a  means  of  accounting  in  the  administration  and  in  cun-ent  usage,  the 
introduction  of  which  by  Norman  clerks  the  facts  quoted  by  Mr.  Poole 
would  tend  to  prove.  These  facts  would  be  decisive  only  if  we  had 
proof  that  the  Norman  Exchequer  is  earlier  that  the  English  Exchequer.  ■ 
The  question  still  remains  open.  But  there  seems  to  be  an  increasing 
probability  of  simultaneous  introduction,  in  England  and  in  the  duchy. 
of  this  method  of  accounting,  in  the  administration  of  one  and  tlie  same 
sovereign,  by  clerks  of  Norman  origin,  taught  in  France. 

2.  See  Const.  Hist.,  ii,  p.  409. 

3.  Tout,  Place  Edv-ard  II,  p.  54  sq. 
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But  the 
Exchequer 
remains  a 
session  of  the 
"Curia" 


simple  session  of  the  Curia,  and,  in  consequence,  at  any  I 
moment  the  great  officers,  the  justices,  the 
magnates,  and  the  king  himself,  came  to 
sit  there.  During  the  minority  of  Henry 
III,  an  attempt  was  made  to  bring  as  many 
barons  there  as  possible.^ 

We  thus  see  that,  if  the  financial  competence  of  the 
Exchequer  distinguished  it  from  the  rest  of  the  Curia,  it 
had,  at  the  beginning,  many  other  attributes  which,  at/ 
any  instant,  made  it  once  more  either  the  Council  or  a| 
/[  department  of  the  Household.    The  king  held  Council  in/ 
/^his  Exchequer  and  issued  writs  of  summons  to  that  effect. 
Under  Edward  I  the  same  thing  still  went  on, 
only  in  matters  of  finance ;  deliberc 


e  formula 
'ed  in  the  ma- 
place  where  the 


on  a  statute,  on  treaties,  on  th 
However,  Mr.  Tout  has  sugges 
/[  consilium  in  scaccario  could  be  i 
terial  sense ;  it  may  have  met  in  the 
Exchequer  was  installed,  for  lack  of  another,  or  because 
it  was  convenient  to  have  at  hand  the  personnel  of  that 
department  in  order  to  consult  it  at  need ;  it  would  not, 
then,  result  that  the  Exchequer  was  reabsorbed  under 
such  circumstances  into  the  Council ;  and,  in  conse- 
quence, it  would  have  lost  all  political  competence  much 
sooner  than  we  are  apt  to  think. ^ 

On  the  contrary,  it  is  certain  that  it  long  retained  the 
same  judicial  competence  as  the  consiliutn  regis,  i.e.  it 


Its  jnrisdict 

common  law 


)/  judged  not  only  financial  causes,  but  suits 
ictio.^/  ^^ 


The  Exchequer 
specialises  and 
becomes  a  court 
«t  common  law 


all  sorts,  without  being  submitted  to  the 
,  Under  Henry  III,  it  kept  a  special  roll  as 
a  tribunal,  and  it  took  cognisance  of  suits 
directly  without  a  writ  of  chancery.  But, 
on  one  hand,  it  thus  came  into  conflict  with 
the  courts;*  the  statute  of  Rhuddlan  (1284) 


1.  Baldwin,  pp.  8,  41  sq. 

2.  Baldwin,  pp.  211-217. 

3.  Tout,  Place  Edward  II,  pp.  56-57. 

4.  Baldwin,  pp.  46,  217. 
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forbade  it  to  judge  any  case  save  those  of  the  king  and 

his  officers,  and  thus  claimed  to  take  from  it  cognisance 

of  common  pleas. ^     On  the  other  hand,  its  procedure 

became  rapidly  formalistic,   i.e.   it  adopted  the  formal  --^ 

procedure  of  writs  and  judged  like  the  law-courts.     At^ 

the  time  of  Edward  II,  it  had  become  a  court  of  common  ' 

I  law  to  such  a  point  that  appeal  was  made  to  the  Council 

^or  error  of  judgment  in  the  Exchequer.     It  resisted  on 

this  point,  and  in  1357  obtained  the  creation  of  a  "  Statu- 

;  tory  Court  of  Exchequer,"  which  received  the  appeals 

of  error,  and,  in  principle,  decided  without  appeal.    But 

iio  longer  judging  in  equity,  the  Exchequer  had  ceased 

^Rbe,  in  this  respect,  a  session  of  the  Council. ^ 

|^^^^|^|he^^|^^trative  point  of  view,  the  Exchequer! 

was  a^MI^^^^^Bpi i ng  the  executive  secretariat  of  the 

The  Exchequer^l^H^he  chancellor,  keeper  of  the  great' 

■^^  ^^^  .  ,    .      sea^sat  there.     At  the  end  of  the  twelfth  > 
secretariat  of  ' 

the  "Curia"  century  this  situation  begins  to  be  modified. 
A  scriptorium  of  the  Exchequer  tends  to  be  instituted; 
in  1 189  the  summonses  which  it  issues  are  drawn  up  by 
the  clerks  of  the  chamberlains.^    The  royal  seal  being 

1.  This  statute  was  more  than  once  evaded,  the  pleaders  acquiring, 
for  purposes  of  the  suit,  the  status  of  servant  to  the  treasurer  or  some 
other  such  officer.  Mr.  Baldwin  points  out  many  suits  of  all  sorts  whicS 
were  judged  in  the  Exchequer  under  Edward  I  or  Edward  TT  {pp. 
■218-223). 

2.  Baldwin,  pp.  228  sq.  He  admits  that  the  Exchequer  was  robbed 
of  its  equitable  jurisdiction  by  the  Chancery  as  a  result  of  the  political 
■events  of  Edward  II's  reign,  and  especially  of  the  fall  of  Walter 
Langton,  whose  unpopularity  it  shared.  Mr.  Tout  has  contested  this 
interpretation  (Place  Edward  II,  p.  183).  Besides,  Mr.  Baldwin  shows, 
p.  231,  that  the  decline  of  the  Exchequer's  jurisdiction  resulted  also 
from  the  formalistic  character  of  its  procedure.  In  ^ae  first  year  of 
Edward  III,  the  Exchequer  having  summoned  a  man*by  reason  of  a 
suit  relating  to  lands  held  of  the  crown,  so  that  the  statute  of  Ehuddlan 
was  not  broken,   the   king  forbade   it  to  issue  such  writs  without  his 

•permission.  In  consequence,  the  Exchequer  had  become  a  court  of 
common  law,  and  could  not  receive  pleas  except  on  writ  of  chancery. 
.  Mr.  Baldwin  notes,  however,  that  it  continued  to  judge  a  few  isolated 
•cases.  Finally  the  Exchequer  became  once  more  a  court  of  equity,  but 
by  imitating  the  Chancery,  and  this  jurisdiction  did  not  develop  until 
modem  times,  though  its  beginnings  go  back  to  Edward  III,  (pp. 
223-224,  227-228). 

3.  Tout,  Ch^zpters,  i,  p.  140;  Baldwin,  p.  209. 
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insufficient,  since  it  had  to  follow  the  king,  Henry  11^ 
who  felt  this  inconvenience  very  keenly  on  account  of 
the  extent  of  his  French  domains,  ordered  the  making 
of  a  duplicate  which  was  entrusted  to  the  Exchequer  and 
V  iserved  as  a  seal  of  absence;  but  this  replica  of  the  great 
^seal  ceased  to  be  indispensable  for  the  execution  of  public 
business  when,  in  the  thirteenth  century,  there  was  de- 
veloped the  use  of  a  private  or  small  seal  which  ended  by 
being  employed,  at  need,  instead  of  the  great  seal.  The 
The  Exchequer  Exchequer  nevertheless  retained  the  dupli- 
Seai  cate   of    the    great    seal    which    had   been 

'^  entrusted  to  it :    it  was  the  Exchequer  seal,   the  use  of 
Vv'hich  was  purely  administrative.^    On  the  other  hand,  , 
at   the  end  of  the  twelfth   century,    the   Chancery   de-j 
veloped  rapidly  as    a  particular   section  of  the   Curia/ 
included  moreover  in  the  Household,  and  became  at  once 

the  general  secretariat  for  all  offices. ^   Thex 
oMhe^^cfuria'^'*  chancellor   was   not   long    in    leaving    the 
passes  to  the       Exchequer  :  from  the  iSth  or  the  20th  year 
Chancery  ^^  Henry  III,  he  had  himself  represented 

there  by   a  clerk    who  became,    in  the  middle   of   the 
century,  the  chancellor  of  the  Exchequer. ^    The  separa-i 
tion  was  accentuated  by  the  disappearance  of  the  justiciar 
after  1265;  the  chancellor  then  became  the  rival  of  the^ 
treasurer ;  under  Edward  I,  the  precedence  belongs  first 
to  one,   then  to  the  other;   in   the  end  the   chancellor^ 
obtained  it.    After  the  fall  of  Walter  Langton  the  Chan- 
cery registered  another  success  :   it  seized  upon  the  roll 
of  Parliament  and  on  the  nomination  of  the  sheriffs.* 

But,  since  the  Exchequer  was,  above  all,  a  council  for,^ 
finance  and  a  treasury,  it  is  in  this  field  that  the  rivalry- 

of  the  sections  of  the  Curia  and  the  House- 
function  of  the  hold's  capacity  for  invention  showed  them- 
Exchequer  selves  most  clearly.    It  is  important  indeed 

1.  Tout,  Chapters,  i,  pp.  121  sq- 

2.  On  the  Chancery,  see  below,  p.  372,  sq. 

3.  On  the  Chancerv,  see  below,  pp.  372  sq. 

4.  Baldwin,  p.  228." 
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to  observe  that  its  financial  monopoly  had  never  been  > 
absolute:  the  king's  Chamber  held  his  purse  and  never i 
accounted  before  it.^  The  Exchequer  had  been  organised  \ 
principally  to  receive  the  sheriffs'  farm,^  and  the  feudal 
revenues  of  the  king  :    it  kept  Domesday  book,  and  in  \ 
the  eleventh  and  twelfth  centuries,  the  tours  of  the  barons 
were  sufficient  for  corrective  inquests  and  local  negotia- 
tions.   When  Henry  H  had  reformed  the  land  tax  by  '    »^ 
instituting  carucage,    and   still   more  when   taxation   of; 
movable   goods   had    been    substituted    for   assessment 
on    land,    it    was    not    to    its   antiquated    methods    that 
recourse   was  had  to  establish   the   new   taxes ;   in  any 
case,    its  personnel  would  not  have  sufficed.     The  as-  . 
sessment  was  entrusted  to  juries  and  the  collection  to^i, 
knights ;     now,     the    returns    of    the    sheriffs    became 
insignificant    compared    with    the   new    resources.     As, 

,  .  ,  ^    on  the  other  hand,   the  Exchequer  gradu-' 
It  IS  restricted  ,       ^        .,.         .    ^   ,  .   , 

by  the  ally  separated  from  the  Consiiinm  m  which 

•"Consilium"        ^^^  financial   deliberations   took   place, ^  it, 
was  reduced  to  a  mere  Treasury  and  a  Court  of  Accounts.;  " 
But  in  this  respect  too  its  part  decreased.    As  the  Trea- 
sury, it  was  largely  ousted  in  the  thirteenth  century  by 
the  Temple  of  London.*    Moreover,  the  expenses  of  the 


1.  Below,   pp.   382  sq. 

2.  We  recall  here  that  the  office  of  sheriff  has  been  the  object  of  new 
researches  since  our  first  two  volumes  appeared.  In  addition  to  those 
c'f  Mr.  Ch.  H.  Haskins  {Xormayi  Institufiony)  we  mention  those  of 
which  Mr.  W.  A.  Morris  has  published  the  result  in  E.  H.  F.,  1916 
(Anglo-Saxon  period),  1918  (be2:mning  of  the  Norman  period),  and  1922 
(Henry  I)  [and  also  in  The  Medieval  Engli.«h  Sheriff  to  1300.  1927]; 
also  Miss  M.  H.  Mill's  articles.  "Adventus  Vicecomitum,"  E.  H.  R.  1921 
and  1923. 

3.  Baldwin,  p.  230.  Even  if  we  admit  that  the  Council  continued  to 
sit  in  the  Exchequer  under  Edward  I,  the  separation  in  any  case 
is  complete  under  Edward  III ;  the  Council  decides  the  raising  of 
subsidies  on  wool,  and  on  this  occasion  sends  its  orders  to  the  Exchequer 
by  writ  of  Chancery.  Even  the  contracts  for  the  coining  of  money 
appear  on  the  Chancery's  Close  Rolls. 

4.  See  Miss  Sandys,  "The  Financial  and  Administrative  importance 
of  the  London  Temple  in  the  Xlllth  century  "  (in  Essai/s  presented  to 
T.  F.  Tout,  1925).  The  Temple  played  the  same  part  in  France.  (L. 
Delisle,   "  Memoires   su-  les   operations   financieres   des   Templiers/'   in 
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state  were  acquitted  in  the  Exchequer  on  a  writ  delivered   i 

in  the  Chancery  according  to  an  order  or  warrant  from 

the  king.    As  long  as  the  chancellor  was  part  of  the 

Exchequer  and  of  the   Household,    the  connection  re- 

rnained  sufficient ;  but  it  was  strained  when  he  had  left 

\  nhe   Exchequer  and   commenced  to   organise  a   service 

distinct  from  the  other  sections  of  the  Household.    The 

necessity  of  avoiding  the  formalities  which  delayed  the  ' 

service  doubtless  explains  in  part  the  development  of  the 

financial  side  of  the  Household,  and  more  particularly^ 

.   ^  ..    ...         of  the  Wardrobe :   as  it  had  charge  of  the 

And  by  the  ° 

Wardrobe  of      purchases    on    the    king's    behalf,    it    was  / 

the  Household  natural  that  it  should  have  the  disposal  of 
money;  as  it  accounted  to  the  Exchequer,  unlike  the/ 
Chamber,  there  was  no  objection  in  principle,  on  the 
part  of  the  Treasury,  to  making  advances  to  it.  But  it » 
was  even  more  simple  to  have  funds  paid  directly  to  the 
Wardrobe,  on  condition  of  its  rendering  account,  and 
that  is  what  was  done.  These  vagaries  seem  to  go  back 
to  the  time  of  John  Lackland,  and  chiefly  to  the  govern- 
ment of  Peter  des  Roches,  who  put  at  the  head  of  the 
.Wardrobe  his  relative  Peter  of  Rivaux ;  they  rooted 
themselves  deeply  at  the  end  of  Henry  Hi's  reign  and 
followed  an  extraordinary  development  under  Edward  I;/ 
the  Wardrobe  then  received  from  the  Exchequer 
;^io,ooo  or  ;^2o,ooo  at  a  time,  and,  often,  these  pay- 
ments were  not  half  the  funds  at  its  disposal.  It  seems 
evident  that  the  king  and  the  Household  bureaucracy 
must  have  seen  in  these  methods  a  means  of  increasing^ 
their  power  :  in  the  thirtecjnth^centiiry>_the_barons  tried  ta 
impose  a  treasurer  of  theij^own  choice,  and,  in  cpn- 
sequ^nce7"To  conffoL  the  TreasuryT^TiuF  when  they 
achieved^thisTltre^advance  of  the  Wardrobe  robbed  them  \ 

Mimoires  Ac.  Insc,  1889;  Borelli  de  Sprres,  Sermcea  publics,  i,  p.  237, 
iii,  p.  5;  Viollet,  Hist,  des  Inst.  pol.  et  admin.,  ii,  125).  On  the 
Templars  of  England  see  also  A.  Perkins,  "The  Wealth  of  the  Knights 
Templars  in  England,"  Amer.  Hist.  Rev.,  1910. 
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of  their  advantage.  But,  under  Edward  I,  the  treasurer 
was  the  king's  man,  so  that  administrative  exigencies 
more  probably  played  a  dominant  part ;  what  proves  this 
further,  is  the  fact  that  these  methods  were  vastly  ex- 
tended in  times  of  war.^ 

Nor  is  that  all.     During  hostilities,  the  ordinary  re-| 
sources  of  the  treasury  became  insufficient ;  the  expedi- 

^,  „  ..  ents  employed  to  replenish  it  were  probably 
New  flnancial  ,      •       ,  ,        t-      i_  l-   u      • 

technique  undei  not  devised  at  the  bxchequer,  which,  in 
Edward  I.  ^^j^y  event,    was    not  entrusted   with    their 

practical  application.  From  the  time  of  Henry  IH,  \t\ 
was  the  Wardrobe  which  contracted  loans.  Italian 
bankers  were  introduced  in  the  Council ;  they  treated 
with  the  Wardrobe,  under  Edward  I,  or  the  Chambert 
under  Edward  II,  refusing  to  furnish  any  document  to 
the  Exchequer.  The  Wardrobe  began  to  pay  its  creditors 
with  recognitions  of  debt  or  "  debentures."  It  made 
use  of  the  sheriffs  to  obtain  many  objects  which  were 
necessary  to  it,  notably  for  the  upkeep  of  the  fortifica- 
tions and  the  equipment  of  the  county  forces  ;  the  sheriffs 
received  writs  which  authorised  them  to  deduct  the 
expenses  from  the  sums  which  they  had  to  pay  into  the 
Exchequer;  these  praestita  were  not  strictly  an  innova- 
tion :  the  novelty  was  in  their  extension.-   But  the  most 

1.  On  the  whole  of  this  question  we  cannot  do  better  than  to  refer 
the  reader  to  the  different  chapters  on  the  Wardrobe  in  Mr.  Tout's 
Chapters,  and  particularly  to  ii,  pp.  85  sq.  Though  Mr.  Tout  insists 
strongly  at  the  beginning  of  his  work  on  the  importance  of  the  adminis- 
trative point  of  view,  his  account  leaves  a  final  impression  that  he 
principally  attributes  the  financial  innovations,  and  also  tTiose  concern- 
ing the  privy  seal,  to  the  despotic  tendencies  of  the  kings,  notably 
Edward  I.  We  cannot  doubt  that  they  favoured  the  changes  referred 
to,  and  especially  in  the  case  of  the  privy  seal.  But  it  seemed  to  us 
necessary  to  bring  into  full  light,  according  to  the  spirit  of  Mr.  Tout's 
work,  the  administrative  necessities,  the  action  of  which  cannot  be 
contested. 

2.  On  this  point,  see  Miss  M.  H.  Mills'  articles,  "Adventus  Vicecomi- 
tum,"  E.H.R.  1921  and  1923.  Until  1276  the  allowances  made  to  the 
sheriffs,  on  presenting  the  king's  warrants  ordering  them  to  pay  his 
•xpenses  in  anticipation  of  the  payment  of  their  farm,  are  relatively 
rare.  After  that  date  they  multiply  rapidly  until  1284,  but  they  are 
not  found  for  all  counties.  They  become  general  from  1298.  For  the 
*•  debentures,"  see  Tout,  Chapters  ii.  p.  101. 
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f 


curious  expedient,  apparently  dating:  from 
Wooden  money    x-j         j     rf      •  i  ,         e 

hdward    I  s  time,    was   the   use    made   of 

tallies  "^  of  the  Exchequer  to  obtain  funds  or  credit 
t  the  Wardrobe.    The  tallies  served  as  receipts  to  the^( 
sheriffs  and  collectors.    There  was  nothing  to  prevent 
their  preparation  in  advance;  the  Wardrobe  had  them 
delivered  and  the  Exchequer  debited  it  with  them  ;  the  . 
Wardrobe   then   negotiated    them  exactly    like    modern  / 
cheques  or  obligations  on  the  receivers  of  revenues,  or/ 
else  gave  them  in  payment.    This  expedient  was,  prob-i ' 
ably,  the  only  one  which  made  it  possible  not  only  to 
obtain  the  resources,  which  were  immediately  indispens- 
able, but  even  to  mobilise  wealth,  so  as  to  feed  the  State  ^ 
loans  and  discharge  part  of  the  ever-growing  taxes ;  it  ^ 
was  a  system   of   "  wooden   money,"   which,  to  some 
extent,  played  the  part  of  paper-money."-  ^ 

ff  It  is  clear  that,  by  all  these  means,  the  part  hitherto 
Lplayed  by  the  Exchequer  as  State  Treasury  was  greatly 
ireduced ;  this  part  became  largely  fictitious.  To  contem- 
porary eyes,  the  more  easily  the  king  found  means  of 
obtaining  money,  the  more  he  squandered ;  besides,  the 
barons  realised  that  it  was  quite  useless  to  place  one  of 
themselves  at  the  Treasury  if  his  control  became  illusory  ; 
that  is  why  they  repeatedly  demanded  that  all  the  issues 

1.  On  the  tallies,  see  Const.  Hist  i.  p.  410  The  tally  is  a  piece  of 
wood  in  which  notches  are  cut  recording  the  pounds,  shillings  and  pence 
received.  J.  F.  Willard,  "An  Ancient  Tally  of  the  Exchequer," 
{/.   F.   B.,   1923). 

2.  This  use  of  tallies  has  been  brought  to  light  by  Mr.  H.  Jenkinson, 
"On  Exchequer  Tallies,"  in  Archeologia  1911.  See  also  Tout.  Chapters, 
ii,  p.  99-  In  1297,  at  the  Easter-term,  the  Wardrobe  received  from  the 
Exchequer  ;^39,566,  of  which  ^7,582  was  in  tallies;  in  33  Ed.  I, 
Michaelmas-term  ;^16,633.  of  which  £10,395  was  in  tallies:  Easter-t-erm, 
;6'26,086,  of  which  ;^10,079  was  in  tallies.  It  will  be  observed  that,  id 
these  new  financial  methods,  one  at  least,  the  extension  of  loans,  coin- 
cides with  the  progress  of  the  commercial  operations  of  the  Italian 
merchants  who  thus  disposed  of  liquid  capital,  and  with  the  decline  of 
the  financial  character  of  the  Temple,  the  banking  capacity  of  which, 
founded  on  landed  revenues,  did  not  lend  itself  to  new  developmentfl. 
(Miss  A.  Sandys,  "The  Financial  and  Administrative  importance  of  the 
London  Temple  in  the  Xlllth  Century"  in  Essays  presented  to  T-  P- 
Tout     1925). 
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of  the  state  should  be  paid  into  the  Exchequer ;  but  they  i 
could  not  prevent  the  borrowings  nor  the  anticipations. 
Their  grievances  were  certainly  well-founded  in  part,  but 
on  the  other  hand  the  State  could  not  have  lived  without 
these  technical   inventions.     Under   Edward  II   an  ex-, 
pedient  of  more  clearly  despotic  character  still  further 
weakened  the  position  of  the  Exchequer :   the  Chamber/  ^ 
^^    ^    .  received  the  administration  of  the  enormous 

The  Exchequer  . 

and  the  domams  confiscated  from  the  Templars  and 

Chamber  from  the  contrariants  or  rebels  of  132 1.^ 

The  Exchequer,  however,  never  ceased  to  receive  part  If 
of  the   public  funds. ^      But  throughout  this  period,   it   . 
undeniably  tended  to  become  a  mere  Cham-Hj 
The  Exchequer    jj^g  ^^^  Cotnptes.  Even  as  such,  it  lost  much 
of  its  real  authority,  because  the  Wardrobe 
produced  its  accounts  only  very  irregularly,  and  often 
after  enormous  delays.^ 

It  is  in  this  sense  that  we  can  speak  of  the  decadence 
of  the  Exchequer  in  the  thirteenth  century,  but,  from  the 
technical  point  of  view,  its  accounts  made  some  progress,  i 
From  the  beginning  of  the  thirteenth  century  there  ap- 
peared new  rolls;  notably  the  Meynoranda  and  Issue 
Rolls.  At  the  beginning  of  the  fourteenth  century,  bishop 
Stapledon,  being  treasurer,  had  decreed,  by  the  ordin- 
ances of  Cowick  (1323)  and  of  Westminster  (1324),  certain 
measures  for  auditing  accounts  in  arrears,  and  for  reliev- 
ing the  Pipe  Roll,  which  had  reached  extravagant  dimen- 
sions. He  entrusted  the  control  of  the  domains  to  a 
special  personnel  with  a  particular  roll  for  this  purpose. 
The  second  ordinance  of  York  for  the  reform  of  the 
Household  (1323)  obliged  this  section  to  prepare  itself 
for  presenting  its  accounts  at  convenient  times.*     But 

1.  Below,  p.   398. 

2.  Below,  pp.   388,  392,  396. 

3.  Below,  p.   392. 

4.  The  Memoranda  Rolls  were  kept  by  special  officers,  the  Temem- 
brancers  of  the  Exchequer,  who  appear  distinct  from  the  chancery  clerks 
in  the  first  third  of  the  thirteenth  century.     The  progress  of  eaucaiion 
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still,  we  know  that  the  Exchequer,  under  Edward  III^ 
/tiad  not  perfected  its  accounting  to  the  point  of  being 
'/able  to  establish  an  exact  balance-sheet  of  the  expenses 
and  receipts  of  the  State. ^  The  confusion  of  loans  and 
anticipations  of  all  sorts  enregistered  in  its  rolls,  jumbled 
in  along  with  the  effective  receipts  and  expenses,  make 
them  very  difficult  to  study,  and  it  is  clear  that  the 
Exchequer  had  not  succeeded  in  overcoming  the.  difficul- 
ties of  accounts  which  the  development  of  financial 
technique  had  progressively  engendered. 

tended  to  suppress  the  distinction  between  the  lay  sergents  of  the 
chamberlains,  who  worked  in  the  Exchequer  of  Receipt  by  means 
of  tallies,  and  the  treasurer's  clerks,  who  were  employed  in  the  Ex- 
chequer of  Accounts.  At  the  beginning  of  the  fourteenth  century,  tn& 
receipts  themselves  were  reckoned  by  rolls  and  records ;  the  tallies 
served  for  control,  or  as  a  means  of  credit.  The  barons  of  the 
Exchequer,  specialised  from  the  beginning  of  Henry  Ill's  majority,  and 
numbering  five  or  six,  were  indifferently  clerks  or  laymen.  Some 
officers,  however,  remained  clerks ;  the  chancellor,  the  remembrancers, 
the  clerk  of  the  rolls  of  issues  and  receipts,  (later  Clerk  of  the  Pells) 
and  the  clerk  of  receipts  or  cashier  (Tout,  Place  Edward  II  pp-  47  sq.). 
On  the  Exchequer  personnel,  see  also  Miss  D.  M.  Broome,  ""Auditors  of 
the  Foreign  Accounts  of  the  Exchequer"  E.  H.  R.  1923,  and  the  adden- 
dum, 1924.  On  the  technique  of  accounting,  see  J.  F-  Willard  "The 
Memoranda  Rolls  and  the  Remembrancers'"  (1282-1360),  in  Essays 
presented  to  T.  F.  Tout;  Richardson  "The  Exchequer  Year"  in  Trans. 
Roy.  Hist.  Soc-,  1925.  (It  commences  as  a  general  rule  on  September 
29th);  Miss  M.  Mills  "Experiments  in  Exchequer  Procedure"  (1200- 
1232)  ibidem..  On  the  Exchequer  archives,  V.  H.  Galbraith.  "The 
Tower  as  an  Exchequer  record  office  in  the  reign  of  Edward  IT,"  in 
Essays  presented  to  T-  F.   Tout. 

1.  On  this  point,  see  Tout  and   Miss  D.   M.   Broome,    "A   National 
Balance    Sheet   for    1362-3"    [E.  H.  R.    1924). 


II. 

The  Benches. 

The  origin  of  the  judicial  Benches  is  clearly  connected  , 

with  the  introduction  of  the  formal  procedure  by  writs,  j 

^^    „     ^         and  with  the  ortranisation  of  eyres  of  the , 
The  Bench,  or     .       .  ,  .   ,  ,  ,     ,      t  ..    ' 

Court  of  justices  which    was   the  result.^     In    1178, 

Common  Pleas    Henry    II    appointed    five   justices    to   sitl 

permanently  in   Banco.    This    Bench    had  competence 

to  hear  the  pleas  of  the  crown,  but  it  also  received  all  the-r 

cases  which  the  itinerant  justices  had  not  dared  to  decide, 

and  these  very  quickly  obtained  so  great  a  place  in  its 

vacations  that  at  the  beginning  of  the  thirteenth  century 

the  court  was  called  "  Court  of  Common  Pleas  " ;  it  is 

under  this  name  that  the  Great  Charter  ordered  it  to  be 

fixed  at  Westminster. 

This  first  Bench,  the  origin  of  the  Court  of  common  ^ 

pleas,   was,   from   the   beginning,    subordinated  to   the  ' 

-,  .  ^  ,    kinij's   tribunal,    the   Placita    coram  rege, 

It  IS  separated  °  r     ,  .    ,    r  •         , 

from  pleas  which  were  one  or  the  essential  runctionsJ 
"coram  rege"  ^f  ^^^  Consilium  regis.  But  the  judges  of  | 
the  Bench  could  sit  in  the  Consilium  assembled  to  hear 
the  pleas ;  so  that  the  two  courts  remained  at  first  ill- 
defined.  We  even  find,  at  the  time  of  John  Lackland, 
that,  if  a  pleader  claimed  to  be  judged  coram  rege,  the 
judges  in  Banco  replied  that  their  tribunal  must  be 
regarded  as  held  coram  rege,  and  thus  they  rejected  the 
exception.^  The  differentiation,  however,  seems  to  have 
come  about  fairly  quickly.    Even  in  the  reign  of  this 

1.  Baldwin,  pp.  47  sq. ;  Maitland  pp.  Ixxix  sq. ;  Select  Pleas  of  tnt 
Crown,  introduction  ;  Bracton's  Note  Book,  introduction. 

2.  Curia  Regis  Bolls  of  the  reigns  of  Richard  I  and  John,  edited  by 
Mr.  C.  T.  Flower,  (1923),  p.  462:  Cum  amnia  placita  que  corum  justi- 
eiariis  de  banco  tenentwr,  coram  domino  rege  vel  cwpitcdi  justiciario- 
teneri  inteiliguntur." 
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same  John,  the  Placita  coram  rege  were  separately  en- 
rolled,^ and  as  they  followed  the  king,  the  installation  of 
the  Bench  at  Westminster  meant  yet  another  difference. 
The  specialisation  of  personnel  was  much   more  slow, 
and  cannot  be  dated  precisely.     But  the  differentiation  ^ 
was  essentially  a  result  of  procedure.    The  judges  of  the  j 
The  procedure    Bench  applied  the  formal  procedure  as  they  ! 
'differs  found  it;  they  created  no  new  writs,  and; 

when  the  jurisprudence  seemed  to  them  obscure,  they 
sent  the  case  coram  rege,  i.e.  to  the  Consilium  regis. 
This  latter  therefore  formed  a  court  of  appeal  f  it  dealt  ' 
in  first  instance  only  with  the  suits  which  were  directly 
brought  before  it  by  great  persons  or  with  suits  in  which 
great  persons  were  implicated,  so  that  the  king  alone  ) 
seemed  to  have  sufficient  authority  to  impose  on  them 
respect  of  the  sentence. 

The  Court  coram  rege  was  therefore  distinguished  j 
from  the  Bench  in  that  it  created  a  jurisprudence  in 
doubtful  or  new  cases ;  the  capacity  of  invention  was 
preserved  in  it  f  this  is  why  the  exercise  of  justice  in 
the  Consilium  was  not  distinguished  from  the  power  of'' 
legislation.  The  Consilium  performed  its  functions 
eitlier  in  its  narrow,  ordinary  form,  or  for  the  more 
important  causes,  in  its  enlarged  form,  i.e.  in  the  general 
Parliaments  to  which  the  barons  were  summoned  in 
numbers;  thus  were  petitions  in  Parliament  multiplied. 

The  court   coram   rege,   by   reason  of  the 
Kiiig°8  Ben?h     disorders  at  the  end  of  Henry  Ill's  reign, 

had  to  judge  an  increasing  number  of  cases 

1.  One  of  the  rolls  published  by  Mr.  Flower  (see  preceding  not«)  con- 
tains the  pleas  held  before  the  king  in  the  year  2  John.  The  continuous 
aeries  of  rolls  of  pleas  before  the  king  and  of  pleas  of  the  Bench  at 
Westminster  begins  with  Heniy  III,  who  held  the  pleas  in  person 
after  his  majority.  This  document  is  therefore  of  great  importance. 
Richard  had  never  stayed  long  in  England,  and  this  was  John's  first 
stay  of  any  considerable  length;  it  is  thus  possible  that  this  roll  is  the 
first  of  this  kind  which  had  ever  been  kept. 

2.  The  first  writ  of  error  is  mentioned  in   1256  (Baldwin  p.  66). 

3.  Particularly  the  creation  of  new  writs  (Baldwin  p.  64). 
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at  first  instance,  and  of  criminal  suits;  its  authority  was 
needed  to  re-establish  public  peace. ^    Thus,  at  the  time! 
of  Edward  I,  a  second  Bench  began  to  be  instituted.  The  l 
Court   coram   rege  shrank  from   day   to   day  to  a  few 
professional  judges,  and  then  took  the  name  of  "  King's  ( 
Bench."    At  first  there  existed,  between  this  ordinary 
session  and  the  wider  session  of  the  Court,  the  same 
confusion  which,  a  century  earlier,  had  existed  between 
the  first  Bench  and  the  Court  coratn  rege ;  the  judges 
of  the  new  Bench  are  members  of  the  Consilium  regis 
or  judicial  session ;  thus,   when  they  judge  separately, 
they  regard  themselves  none  the  less  as  coram  rege ;  a 
suit  can  be  begun  before  them  and  continued  before  the 
Council,  or  vice  versa,  without  any  change  of  instance. 
Yet  Bracton  knew  two  courts  only ;  the  treatise  known 
as  the  Fleta  mentions  three.    A  new  class  of  rolls  ap- 
peared.    The  King's  Bench  received,  in  the  fourteenth '; 
century,  actions  of  trespass,  and  became  the  great  crim-' 
It  becomes  a      inal  court. ^   But  above  all  it  quickly  became' 

a  court  of  ^  court  of  common  law.^    By  the  time  of 

common  law  .ttt-.  t 

also  Edward  111,  it  had  long  been  workmg  in  i 

conformity  with  the  system  of  writs,  and  according  to' 
fixed  rules.    Once  more,  differentiation  had  been  princi- 
pally brought  about  because  the   Council,    which   was 
now  beginning  to  take  shape  as  a  definite  institution, 
continued,  in  keeping  the  pleas  coratn  rege,  to  exhibit 
a  creative  force,  to  institute  new  writs,  and  to  face  the  I 
nevv  juridical  needs  by  means  of  its  jurisprudence  ex-  ' 
empted  from  all  restrictions,  and  also  by  its  ordinances.'* 

1-  Baldwin,  p.  63. 

2.  Ibid,   p.   262. 

3.  This  characteristic  was  acknowledged  by  Edward  I  in  1291,  Mr. 
Baldwin  says.  But  in  reality,  some  time  had  to  elapse  before  the  King  & 
Bench  ceased  to  judge  in  equity-  (p.  63). 

4  On  the  general  characteristics  of  the  Councirs  jurisdiction,  see 
below  pp.  406  sq. 


III. 

The  Chancery  and  the  Office  of  the 
Privy  Seal. 

V  From  the  remotest  origins,  the_chanceUor^had  been  asy 
it  were  the  general  secretary  of  the  Curia;  he  directed  | 
The  Chancellor  ^^^  office  of  charters  and  was  the  head  of  j 
In  the  the  clerks  who  formed  the  scriptorium  regis ; 

a^nd'Ke  ^^   ^^^o    kept  the    royal  seal.»       But   this  y 

Household  secretariat   had  no   separate   existence.     It 

was  as  a  member  of  the  Exchequer,  which  was  then  the 
chief  executive  office  of  the  Curia,  that  the  chancellor 
directed  it.  It  was  also  part  of  the  Household ;  its  clerks 
worked  not  only  at  the  Exchequer,  but  also  in  the/ 
Chapel,  which  was  part  of  the  Chamber,  and  in  the 
Wardrobe  which,  at  the  time  of  John,  appears  as  a 
service  independent  of  the  Chamber.  The  chancellor  paidi 
into  the  Wardrobe  the  money  he  received,  and  it  was! 
to  it  that  he  returned  his  accounts.  Thus  at  the  begin- 
ning of  Henry  11 's  reign,  he  enjoyed  no  great  prestige,! 
•  and  ranked  considerably  lower  than  the  justiciar  and  thei 
treasurer ;  the  Chancery  was  given  up  for  a  bishopric ; 
this  was  what  Thomas  Becket  did.  When  the  prestige, 
of  the  office  had  began  to  grow,  the  chancellor  no  longer 
gave  it  up  on  becoming  a  bishop,  but  delegated  the 
administrative  duties  to  a  sigillifer ;  this  is  what  Long- 
champ  and  Walter  did. 

The  chancellor  saw  his  importance  grow  as  a  result  of  j 

1.  Tout,  Chapters,  i,  pp.  14-16,  121  sq.,  ii,  pp.  63,  156  sq.  ;  Baldwin 
pp.  206  sq.  ;  236  sq.  Mr.  Tout's  chapters  on  the  Wardrobe  contain 
further  indications.  The  Chancery  has  been  far  less  fully  studied  than 
the  Exchequer.  Mr.  Tout  announces  that  Miss  L.  B.  t)ibben  is  pre- 
paring a  work  dealing  with  the  subject  as  a  whole. 
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the  institution  of  formal  procedure  i^lFwas  he,  naturally,  j 

^    ,  ^.      who  issued  the  writs,  the  drafting:  of  which! 
Growth  of  the     ,  ,         ,•  i  ^. 

importance  of    became    an    absorbing    task.      The    greati 

the  Chancellor    profits  resulting  to  the  king  were  bound  to 

•enhance  the  prestige  of  the  chancellor.    From  the  reign 

•of  Henry  II,  he  has  an  assistant,  the  magister  or  pro- 

tonotary.    The  minority  of  Henry  III  marks  a  certain 

weakening  of  the  office,  but  immediately  afterwards  the 

•chancellor  reappears  as  a  great  person ;  he  is  nominated 

for  life  and  buys  his  office;  the  royal  seal  becomes  the 

great  seal ;  the  profits  from  it  are  given  to  the  chancellor, 

on  condition  that  he  maintains  a  staff  of  clerks  directly 

under  his  orders.    Henry  Ill's  voyage  to  France  in  1230 

seems  to  have  made  it  clear  that  the  clerks  of  the  chapel 

must,    to  avoid    inconvenience,    be    distinguished  from 

those  of  the  chancellor;  from   1232,   men  speak  of  the 

•clerks   of  the  cancellaria  and  of  the  cancellaria   regis, 

though,  for  a  very  long  time  afterwards,  the  chancellor's, 

_  clerks  continued  to   go   and   work    in  the" 

"He  ceases  ° 

to  sit  at  the       Household.  At  the  same  time  the  chancellor 

Exchequer  ceases  to  sit  in  the  Exchequer.  ^ 

Before  the  end  of  the  twelfth  century,  the  Chancery  | 
had  developed  its  technique  and  fixed  it  in  formulas.    It 

had  distinguished  between  the  royal  acts  : 
if'^the^Cha'ncer    ^^^   charters,    the    letters    patent    and   the 

letters  close,  themselves  subdivided  into 
several  categories ;  each  kind  of  act  had  its  long,  rigid 
formulas,  phrased  in  Latin  and  using  a  great  amount  of 
parchment,  so  that,  under  Henry  II,  in  order  to 
economise,  they  began  to  simplify  and  shorten  by 
abbreviations  those  acts  which  had  no  great  importance, 
particularly  the  w^arrants  that  the  king  addressed  to  the 
chancellor  to  authorise  him  to  issue  writs.  Nor  was  the 
fixing  of  the  seal  accomplished  without  formalities,  and 
it  was  particularly  troublesome  to  be  obliged  to  use  it  for 

1.  For  the  judicial  reforms  of  Henry   II,   see  below,  p.  456. 


S74  STUDIES  IN  CONSTITUTIONAL  HISTORY 

unimportant  acts  which,  further,  on  account  of  their 
smallness,  could  not  support  the  seal.  We  must  add 
that  the  Chancery  enrolled  all  the  acts  which  it  sealed ;  at 
the  end  of  the  twelfth  century,  in  addition  to  the  roll 
prepared  for  it  at  the  Exchequer,  there  appear  others  of 
its  own  which,  at  that  time,  are  so  well  kept  that  we  can 
believe  they  must  have  had  antecedents.^ 

At  the  same  time  as  the  Chancery  was  thus  making" f 
itself  into  a  separate  office,  though  still  dependent  on  thej 

Household,  its  chief  tended  to  escape  from^ 
Origin ^oMhe      ^j^^  king's  authority  :  he  was  a  bishop,  and 

therefore  a  baron  ;he  could  not  be  removed.' 
Therefore  the  king  set  about  the  creation  of  a  new- 
Chancery  which  should  be  closely  subjected  to  himself. 
While  the  State  Chancery  was  fixing  its  technique  in 
complicated  forms,  it  was  its  rival  which  found  expe- 
dients for  saving  parchment  and  for  speeding-up  the 
execution  of  the  royal  wishes. 

As  early  as  the  reign  of  Henry  II,  it  is  probable  that 
the  king  used  a  signet,  and  Richard  I  had  a  small  seal. 
Under  John,  there  existed  a  small  seal  and  a  private  seal 
which  were  probably  identical.  This  seal  was  at  first 
used  to  seal  letters  close  when  the  king  had  not  got  the 
great  seal  at  hand,  but  it  ended,  in  this  very  reign,  by 
being  affixed  on  letters  patent.  The  king  used  it  particu- 
larly, as  was  natural,  to  authenticate  the  warrants  which 
he  addressed  to  the  chancellor.  At  first,  these  warrants 
were  enrolled  like  the  other  acts,  but  as  their  contents 
were  repeated  in  the  writs,  this  double  labour  was  speedi- 
ly abandoned.  Such  was  the  beginning  of  a  new  Chan- 
cery, whose  expeditious  methods,  during  the  thirteenth 
century,   constituted   an    administrative   advance.     The 


1.  Rotiili  cartaTum  (beginning  in  1199),  Fotuli  litferarum  patentium 
(1201),  RoUili  litteTarum  rJausarxim  (1200),  Botuli  de  liberate,  de  mifis,. 
ac  praesfitis.  For  the  further  perfecting  of  the  rolls,  see  below, 
p.   400,  note  2. 
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acts  under  the  private  seal  were  recorded  on 
Acts  under  the  papgj-  or  on  small  pieces  of  thin  parchment, 
in   a  more  cursive    hand,    stripped   of  the 
archaic  formulas,    and  often   abridged ;    they   were   not 
enrolled,  but  kept  as  they  were  in  "  files."    In  the  eyes 
of  the  lawyers,  their  most  essential   characteristic   was 
perhaps  that  they  could  be  written  in  French,  and,  in 
the  fifteenth  century,  in  English.^    This  new  Chancery, 
by    its  origin,    was    naturally   that   of   the 
?hirchambe7*'*Chamber.2      In   all    probability,    it  contri- 
buted even  more  than  financial  necessity, 
to  the  sudden  progress  of  the  Wardrobe,   which   had 
been  hitherto  only  an  obscure  department  of  the  Cham- 
ber. 

The  Household  having  thus  its  own  Chancery,  it  was 
natural  that  the  State  Chancery  should  complete  its 
The  Chancery  separation  from  the  Household.  But  this 
from^thf  ^"^  required  a  long  time.  During  the  minority^ 
Household  of  Henry  III,  the  private  seal  disappeared, 

because  it  was  the  personal  seal  of  the  king  and  not  a 
seal  of  the  State.  It  was,  however,  so  necessary  to  the 
administration  that  Hubert  de  Burgh  used  his  own  per- 
sonal seal  to  replace  it.  It  reappeared  after  1230.  But 
Henry  III,  having  once  quarrelled  with  Ralph  Neville, 
disposed  of  the  great  seal  at  will,  and  later  appointed 
as  Neville's  successors  chancellors  who  were  under  his 
control.^  After  that  the  royal  prerogative  had  not  the 
same  interest  in  distinguishing  between  the  two  seals. 
In  1242,  Henry,  departing  for  France,  left  the  small  seal 

1  On  the  seals  :  Baldwin,  pp-  255  sq. ;  E.  D^prez  Le  sceau  privd,  1908 ; 
and,  most  important,  Tout,  Chapters,  passim. 

2.  Ibid;  i.  p.  153.  The  first  examples  of  letters  under  the  small  seal 
are  some  letters  close  of  1206  and  of  1208.  But  we  cannot  yet  call  the 
small  seal  the  seal  of  the  Chamber,  because  the  chancellor  was  still  part 
of  the  Household ;  perhaps,  even,  the  small  seal  was  at  this  time  en- 
trusted to  him.  The  first  example  of  letters  patent  under  the  small  seal 
is  of  23rd  May,  1211 ;  they  were  enrolled  in  Chancery- 

3.  JNIr.  Tout  says  {Chapters  i.  285)  that  Miss  L.  B.  Dibben  has  worked 
out  a  complete  list  of  the  chancellors  from  1244  to  1258. 
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at  the  Exchequer  and  took  with  him  the  great  seal, 
which  was  entrusted  to  the  Wardrobe;  in  1253,  on  the 
contrary,  he  took  with  him  the  small  seal.  Still  there  is 
no  doubt  that,  despite  this  confusion,  the  private  seal 
was  regarded  as  the  particular  instrument  of  the  preroga- 
tive. It  seems  that  it  was  under  the  private  seal  that 
Peter  des  Roches  and  his  confederates  obtained  from 
the  king  the  order  for  Richard  Marshal's  assassination 
in  Ireland,^  and,  in  1258,  the  barons  reacted  violently 
against  the  impotence  to  which  the  Chancery  had  been 
reduced,  and  demanded  that  its  chief  should  be  of  inde- 
pendent status,  nominated  by  themselves.  On  the  other 
\  hand,  although  Henry  III  had  kept  the  Chancery  in 
obscurity,  the  tendency  towards  differentiation  persisted 
none  the  less.  After  the  death  of  Neville,  the  free 
disposition  of  the  revenues  of  the  office  was  taken  from 
the  chancellor;  then  there  appeared  in  his 
^^  "^  service  the  hanaper  department,  authorised 
to  receive  these  revenues  and  to  account  for  them  to  the 
(Wardrobe.  The  barons  took  the  separation  one  step 
further ;  they  granted  a  salary  to  the  chancellor. 

Edward  I  had  a  chancellor  of  high  worth,  bishop 
Burnell,  who  had  his  full  confidence  and  to  whom  was 
given  back  the  full  administration  of  the  revenues  of  the 
office;  but  the  system  inaugurated  by  the  barons  was 
re-established  for  his  successor  John  Langton.  Both 
exerted  their  action  over  the  Wardrobe  and  their  own 
office  at  once,  for  under  Edward  I,  the  vigorous  authority 
of  the  master  maintained  the  co-ordination  of  the  depart- 
'ments  and  in  practice  re-established  a  sort  of  unity  of 
the  Curia.    It  is  thus  only  the  more  characteristic  that 

the  private  seal   should  become  incontest- 
The  private  ,  ,    ^  ^       r    c-  •.         j     •    •   ^     ^-       1 

seal  used  as  a     ably    a    seal    of   State :    its    admmistrative] 

seal  of  State       utility    merely    appears    the   more   clearly. 
From  1279  at  the  latest,   Edward  I  used  it  to  seal  acts 

1.  Tout  Chapters  i.  pp.  224-5;  see  Const.  Ilist.,  ii,  p.49. 
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which   bore    no    relation    to   the   ordinary  work    of   the 
Household,  and  even  for  charters.    In  his  lifetime  the  ' 
barons  and  the  commons  complained  that  in  this  manner, 
under  the  privy  seal,  writs  were  issued  contrary  to  the 
common  law.     The  ArticiiU   super   cartas   forbade  thisl 
abuse,  but  it  persisted,  and  the  Ordinances  of  13 ii  were! 
an  effort  to  remedy  it  once  more.^ 

The    Chancery   and   the   Household    completed   their  \ 
separation  during  Edward  II's  reign.    From  1275  there 
The  keeper  of    ^^^^  ^^  existence  a  keeper  of  the  private  seal 
the  privy  seal    among  the  Wardrobe  clerks ;  the  Ordainers 
becomes  a  r  j     u-  •      .•  u       i.i 

minister  of         ot    1311    secured    his    nommation    by    the 

state  (1311)        barons;  the  keeper  thus  became  a  minister i 

of  State  on  the  same  footing  as  the  chancellor  and  the' 

treasurer,  though  of  somewhat  lower  dignity.     Finally, 

in  1324,  the  hanaper  ceased  to  account  to  the  Wardrobe 

and  was  attached  to  the  Exchequer. ^ 

The  keeper  of  the  privy  seal  rapidly   developed  his  \ 

office  in  the  fourteenth  century.    He  became  the  special 

chancellor     of     the     Council     and     under 

The  privy  seal   Edward  III  was  empowered  to  summon  the 

escapes  from  the  ^ 

Household  and  Magnum   Consilium,   while  the  chancellor 

the^Councii  *"    ^^"^  ^^^  *^^  Summonses  to  the  Parliament. 
The  clerks  of  both  offices  served  the  Coun- 
cil until  Richard  II's  time  :  then  those  of  the  privy  seal 

1.  Tout  Chapters  ii,  p.  153.     In  the  Articuli  super  cartas,  the  barons] 
explain  that  writs  of  the  small  seal  must  not  be  granted  so  frequently,! 
because  they  often  are  so  granted  in  violation  of  the  common  law,  "con-\ 
ceming  things  which,  by  course  of  law,  belong  to  the  great  seal."    In  the  J 
text  sealed  by   the  king   they  have   contented   themselves  with  saying 
"Desutz  le.  petit  seal  ne  isse  desoremes  nul  href  qe  touclie  la  commune 
lei."  (Bemont,  Charles  des  liberies  anglaises,  p.   104).     Another  article  I 
decrees  that  the  chancellor  shall  always  follow  the  king,  evidently  so  that  \ 
he  shall  not  have  the  pretext  of  being  without  the  great  seal.     These  1 
articles  specially  annoyed  Edward  I  because  they  affected  the  Household. 
But  they  were  never  executed.     In  1306,   setting  out  for  Scotland,  he  •, 
ordered  the  chancellor  and  the  Exchequer  to  remain  in  London.     (Tout, 
Chapters  ii,  p.  75).     The  ordinances  of    1311   declared  anew  null  and 
invalid   those  letters    of   privy   seal  having   as   object   the   delaying  or 
disturbing  of  the  course  of  the  law.     (Baldwin  p.  256). 

2.  Tout,  Chapters  ii.  p-  77.     Stubbs  dates  the   Chancery's  autonomy 
from  the  reign  of  Edward  III  only  (See  Const.  Hist.  ii.  p.  282). 
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gained  the  day.^  Having  thus  become  the  secretariat  of 
the  Council,  the  office  of  the  privy  seal  was  separated 
from  the  Wardrobe,  and,  in  its  turn,  ceased  to  be  the 
exclusive  instrument  of  the  prerogative.  Edward  III 
therefore  made  use  of  two  new  seals :  the 

The    "griffin"  a:  u-    i     j-  .  •  j     , 

and  the  signet    g^W^'  which  disappeared  in  1355,  and  the 
secret  seal  or  signet.    Once  more  a  private 
chancery  or   personal  secretariat  of  the   sovereign   was 
being  set  up.^ 

Thus  in  the  fourteenth  century  the  Chancery  ceased; 
to  be  the  general  secretariat  of  the  State ;  the  Exchequer,  • 
The  Chancery     ^^^  Council,    the    Chamber,    each    had    its  j 
in  England         own  Staff  of  clerks  and  its  particular  seal.>' 
This    is    one    of    the    features   which    best 
distinguish  the  administrative  history  of  England  from 
that  of  France.     In  the  fourteenth  century,   the  French 
chancery,  on  the  contrary,  retained  all  its  attributes ;  the 
chancellor  sent  his  notaries  and  his  secretaries  to  work 
in  the  Council,  in  the  Household,  in  the  Parlement  and 
in  the  Chambre  des  comptes,  but  he  kept  them  under  his 
authority.     The   Parlement   de   Paris  had   no  perfectly 
distinct  chancery  before  the  fifteenth  century.    The  dif- 
ference is  slighter  with  regard  to  the  private  seal  and  the 
signet :  St.  Louis  had  both  ;  the  private  seal  belonged  to 
the  Chamber  and  was  entrusted  to  a  chamberlain  ;  the 
signet  was  the  king's  personal  seal.    But  the  keeper  of 
the  private  seal  did  not  become  an  officer  of  State  as  in 
England,  and  the  signet  appears  to  have  had  no  political 
importance.^ 


1-  Baldwin,  p.  257-8.  Under  Edward  TTI,  the  keeper  employed  five 
clerks;  nnder  JHenry  IV,  nine. 

a.  Below,  pp.   401,  404. 

3.  Viollet,  Hist,  des  Inst.  jmI.  et  admin,  ii,  pp.  102  sq.  ;  0  Morel,  La 
grande  chnnidlerie  roi/ale  dp  Varintment  de  Philippe  de  Valoi.'^  a  hi  fin 
du  XlVe  siicle,  1900  (especially  pp.  120-1,  267).  Baldock,  Edward  II's 
chancellor,  seems  to  have  tried  to  submit  the  rising  office  of  the  privy 
eeal  to  the  Chancery,  .so  as  to  re-establish,  in  some  degree,  the  unity 
which  existed  in  France  at  that  time.   (Tout,  Chapters  ii.  p.  312). 
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The  English   Chancery,   Hke  the  Exchequer,   became  ' 
also  a    court,    and   it   is  as   such    that   it    has  hitherto 

attracted  the  attention  of  most  historians. 
bMome^'a^'court  ^^^  *'^^  development  of  its  jurisdiction  was] 

late;  it  was  a  sort  of  compensation  for  thei 

losses  which  the   Household  had   inflicted  on   it.     The^ 

chancellor     issued    the     writs,    and     it     is| 
Issue  of  new         ,  11-1,1  •     , 

Yvrits  in  through  this  that  he  became  a  judge  :    inr 

Chancery  granting  the  suitable  writ,   he  determined! 

the  action  ;  petitions  which  it  Wcis  desired  to  submit  to 

the  Council  were  thus  addressed  to  him,  as  well  as  to 

the  treasurer.    In  the  thirteenth  century  the  Chancery 

supplied    the    "  triers  "    and    the    "  receivers  "    of    the 

petitions  in  parliament.     When  no  writ  seemed  applic=^ 

able,  the  chancellor  created  a  new  one ;  it  was  an  enor- ; 

mous  power;  the  provisions  of  1258  forbade  him  to  act! 

thus  without  the  approval  of  the  king  and  of  the  Council  'J 

Edward  I  renewed  this  prohibition.^  But 
fhifpower  "*      ^^^e  same  king  adopted  the  habit  of  sending 

to  the  chancellor  a  part  of  the  affairs  sub- 
mitted to  the  Council,  evidently  for  consultative  pur- 
poses, and  so  that  he  might  indicate  the  suitable  writ : 

in  reality,  the  chancellor  seized  the  oppor- 
l^isdSn""'''  tunity  to  judge  the  case  completely.^   After 

the  reign  of  Edward  H,  Parliament,, 
ceasing  to  deal  with  private  petitions,  began  to  send  them 

1.  On  all  this,  see  Baldwin  pp.  238  sq.  ;  Edward  I's  prohibition  was 
in  1285. 

2.  Baldwin  p.  242  :  Tout,  Chapters  ii,  p.  16.  In  1315,  we  find  a  very 
clear  case  of  equitable  jurisdiction  (Tout,  Chapters  ii.  p.  311).  In  1340 
the  Chancery  is  designated  as  a  court  in  a  statute,  and,  in  1349,  a 
celebrated  proclamation  of  Edward  III  to  the  sheriffs,  announces  that 
he  is  sending  back  to  the  Chancery  certain  questions  touching  the 
common  law  and  the  king's  special  grace,  which,  hitherto,  he  had 
decided  in  person  (See  Const.  Hist.  ii.  p.  282  note  2).  A  little  afterwards, 
the  judicial  records  of  the  Chancery  began.  Various  statutes  of  Ed- 
ward III  gave  to  it  the  causes  relating  to  the  sheriffs'  and  purveyors' 
abuses,  and  to  praemunire  (27  Ed.  III).  Under  Richard  II  the  transfor- 
mation of  the  Chancery  into  an  ordinary  court  made  rapid  progress.  On 
the  jurisdiction  of  the  Chancery,  see  W.  Paley  Baildon,  Select  Cases  in 
Chancery   (1364-1471),   (Selden' Soc.    1896). 


V 
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to  him  in  the  main.^  The  pleaders  were  in  connivance 
with  the  chancellor  for  the  widening  of  his  competence  : 
pis  jurisdiction  was  popular,  because  at  that  period  it 
(was  simply  a  form  of  pleas  coram  rege,  and  thus,  in 
/consequence,  it  was  outside  the  common  law;  it  was  an 
/equitable  jurisdiction. 

The  differentiation  is  foreshadowed  in  the  fourteenth 

century,  but  dates  mainly  from  the  fifteenth  ;  it  was  due 

Th    Chancery     likewise  to   dissimilarity  of   procedure,    of 

as  a  court  of  the  records,  and  of  the  seal.  The  forma- 
common  law         jj^^  ^^  -^^  ^.^jj^^   ^^  .^^  ^^^^^   ^^^  ^^  ^^^  ^^^ 

of  the  great  seal,  inclined  the  Chancery  to  formalism  of 
procedure  :  it  quickly  created  for  itself  a  jurisprudence 
and  a  fixed  procedure  ;  it  became  in  its  turn  a  juris- 
diction of  common  law.-' 


We  have  set  ourselves  to  study  principally  the  dis- 
memberment of  the  Curia  from  the  administrative  point 
of  view.  But  we  have  been  unable  to  avoid  frequent 
allusion  to  the  political  character  which  its  transforma- 
tions did  not  fail  to  assume.  Accordingly  as  the  offices \ 
of  state  acquired  a  tradition,  the  king  could  keep  his*' 
liberty  of  action  only  by  weakening  them  to  the  benefit 
of  his  intimate  counsellors  and  of  his  servants.     This 

1.  We  must  remember  that  the  roll  of  Parliament  was  kept  by  the 
Chancery,  and  that  the  Chancery  clerks  classified  the  petitions  in 
Parliament.  We  must  also  note  that  it  had  always  been  a  custom  to 
present  petitions  through  the  medium  of  a  minister. 

2.  Baldwin,  pp.  246  sq.  Even  under  Richard  IT  there  was  no  sep- 
aration as  regards  staff ;  the  justice.'?  sat  in  Chancery  and  in  the  Council. 
But  under  Edward  III  we  begin  to  distingui.sh  the  pleas  "before  the 
king  and  his  Council,"  "in  his  Chancery,"  and  "before  the  justices."  (i.e. 
before  the  court  of  Common  Pleas  and  the  Bench).  Under  Edward  Til 
and  Richard  II  the  chancellor  is  allowed  to  decide  alone,  but  only  in  a 
few  cases.  In  the  fifteenth  century,  e.g.  under  Henry  lY,  the  presence 
of  one  or  two  justices  is  still  necessar\' ;  but  henceforward  there  are 
"masters  in  Chancery."  Under  Richard  III,  it  is  admitted  that,  in 
certain  causes,  the  chancellor  is  competent  to  judge  alone.  The  sep- 
aration of  the  Chancery  and  of  the  Council  is  thus  achieved  from  the 
point  of  view  of  procedure  before  it  is  complete  as  regards  the  personnel. 
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explains    the    development    of    the    administrative    and  / 
political  functions  of  the  Household,  as  we  shall  shortly 
see.' 


1  We  regret  our  inability  to  use  the  interesting  studies  of  the  late 
G.  B.  Adams  :  Council  and  Courts  in  Avglo-Norman  England.  The 
volume  reached  us  when  the  printer  had  finished  the  setting-up  in  page 
of  the  chapters  just  read. 

[See^alao^^Ir.  B.  Wilkinson. j>  The  Chancery  under  Edicard  III,  Man-  jj 

Chester  U.  F,  1929.   This  work  contains,  in  addition  to  an  analytical  i| 

description  of  the  office  in  the  fourteenth  century,  a  brief  summary  of  j 

the  development  of  the  Chancery  before  1327,  and  two  appendices  on  the  I 

earlier  period.]  ^ 

>  ^  <^ 

0>'  .c^^ 


\<,r 


Tpie  Chamber  and  the  Wardrobe  of  the 
Household. 

The  King's   Household,   domus  regis,    comprised   in  \ 

England    as    in    France,    the   entire   group    of   services 

attached  to  the  person  of  the  prince.^    It 
The  Household  ,        ,■■■,,■  ■    ■   .      ■ 

was  early  diviaed  into  ininisteria,  metiers, 

or  offices.  The  chiefs  of  the  Household  were  the  stewards,  i 
In    England,    at   the    end    of    the    twelfth 
Mst'ewards*'^'*'  century,    there    were    two    and    they    were 
hereditary ;  but  at  the  coronation  of  John, 
the   claims   of  Roger   Bigod   were    rejected  and   there 
remained  only  one,  the  Earl  of  Leicester.     But,  at  this 
period,  the  steward  had  become  merely  a  court  official.- 
The  effective  functions  had  been   abandoned  by  these 
great  lords  to  stewards  who  were  simply  royal  function- 
aries :  in  1230  there  seem  to  have  been  two  :  a  little  after, 
one  rose  above  the  other  and  became  "  chief  steward. "^ 
In  the  eleventh  century,  alongside  the  domestic  minis- 
teria  we  can  distinguish  in  the  Household  a  camera  or  i 

king's  Chamber.    In   France,  a  chamhricr 

unl?He?r"i  ^f  Henry  I  is  "known  (1047).    In  England 

the    camera    appears    in    the     Constitutio 

domus  regis  :^  is  has  its  chief,  ynagister  camerarius,  and 

its  purse,  although  the  Treasury  is  not  yet  clearly  separ-  - 

ated  from  the  Household.*    The  Chamber  remains  thus  ^. 

under  Henry  II,  but  is  better  known  to  us, 

thanks  to  the  Dialogus  de  Scaccario  and  to 

1.  See  Luchaire,  Manuel  pp.  531  sq. ;  Inst    Mon.  i.  p.  159  sq. 

2.  See  Const.  Flist.  i.  pp.  382-385 ;  Tout,  Chapters  i.  pp.  158  sq.  On  the 
Steward  :  L.  W.  Vernon  Harcourt,  Hi^  Grace  the  Stevard  and  Trial 
of  Peers,  (1907). 

3.  See  Const.  Hist  i.  p.  372  n.  2.  This  document  was  written  about 
1135.  In  France,  we  have  no  account  of  the  Household  before  1231,  and 
no  rules  before  those  of  St.  Louis. 

4.  Tout,  Chapters,  i.  pp.  83  .sq. 

382 
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the  "  Roll  of  the  Pipe."  It  appears  as  a  second  Treasury 
into  which  the  king,  by  means  of  writs,  orders  direct 
payment  of  the  revenues  of  certain  manors  and  even  of 
a  part  of  the  sheriffs'  farms ;  it  proceeds  to  purchases  for 
the  king's  service;  it  is  absolutely  independent  of  the 
Exchequer,  even  for  accounts,  which  it  returns  to  the 
king  alone.  It  is  an  administrative  body  ;  in  1 164-5  there  ;' 
is  a  roll  of  the  Chamber ;  we  know  some  clerks  of  the  i 

Chamber ;   Walter  of  Coutances  was  one, 
Jh/ch"mber^     ^^   ^^75;  William   of   Sainte-M^re  Eglise, 

in  1 183;  one  of  these  clerks  was  "  king's 
clerk",  for  example,  Richard  le  Breton  in  1 176-7; 
Richard  I  also  had  his  clerk.  As  we  have  seen,  these 
clerks  were  not  specially  or  exclusively  attached  to  the , 
Chamber,  but  were  classed  as  a  single  body  along  with  i 
the  Chapel  and  Chancery  clerks.  Still,  at  the  end  of  the 
twelfth  century,  the  Camera  regis  appears  as  a  clearly 
The  characterised  branch  of  the  Household.^  In 

chamberlains       ^^g  twelfth  century  it  had  at  its  head  a  cham-  \ 
berlain, whose  office  had,  in  practice,  several  holders  at 
the  same  time.    These  chamberlains  were  barons,   who  \ 
made   their  dignity    hereditary.      Thus   at  the  time  of 
Henry  II,  distinction  begins  to  be  made  between  them  I 
and  the  active  chamberlains,  and,  under  John  Lackland, 
these  latter   are    clearly    distinguished   from    the   court 
chamberlains  and  those  of  the  Exchequer:  the  Chamber'' 
has  its  own  officers. ^ 

Up  to  the  time  of  Henry  II,  the  Wardrobe  is  of  no  « 


1.  Tout,   Chapter?,   i.   pp.    100   sq- 

2.  Similarly  in  France,  from  the  reign  of  Louis  VT,  the  Chamberlain 
begins  to  play  an  active  part:  at  the  end  of  the  Xllth  century,  the 
title  of  cJiambrier  is  honorary.  The  chamberlain  played  a  more 
important  part  than  in  England,  because  the  Chambre  aux  denier-?,  later 
the  Chambre.  cits  compta^,  was  still  n(jt  separated  from  the  Household 
in  the  Xlllth  century  :  the  chamberlain  accounted  for  the  treasure, 
which  was  deposited  at  the  Temple,  at  least,  for  the  greater  part,  for 
there  was  also  a  chest  of  the  Household  at  the  Louvre,  under  Louis  VTII 
and  Saint  Louis. 
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importance  :    it   is  simply  a   dependency  of  the  king's  \ 

Chamber,  in  the  material  sense  of  the  word,  ' 
The  Wardrobe  j-    •    •  u      u    j   i         i  i 

a  room  adjommg  the  bedchamber,  where^  * 

in  addition  to  the  king's  clothes,  his  treasure  and  his  • 

private    archives    are    kept.       But,    iipdpr 
Under  Henry  II  tt  tt       ..  .•      i         j 

Henry  11,  it  emerges   as   a   particular  de-\ 

partment ;  it  has  its  staff,   though  its  purpose  has  not- 
changed,'^nd  it  remains  a  place  of  storage.    It  develops 
visibly  under  John  Lackland  :  we  find  that 
it  has   a  clerk,   an   usher  who   attends   to 
provisions  when  the  king  goes  on  a  journey,  and  a  carter 
who  has  the  important  duty  of  transporting  the  royal 
equipment  at  such  times.    This  personnel  still  does  not 
seem  to  be  separate  from  the  Chamber ;  it  serves  indif- 
ferently in  either.     But,   at  the   end  of  the  reign,    the 
•  Wardrobe  stands  out  suddenly  as^an  important  adminis-\ 
trative  department :  it  draws  uiracts  and  keeps  rolls  :  it  ' 
also  halr-a  treasury,  but  it  is  fed  by  the  Exchequer,  to,' 
which  it  makes  account.    From  that  time  the  payment  ofl 
the  troops  seems   to   be  its   business.^     We  know  the^ 
importance  of  the  mercenaries  in  John's  struggles  againsti 
the  barons ;  it  seems,    then,   that  at  the   origin   of  the^ 
Wardrobe  as  an  administrative  service  we  find  simul- 
taneously, as  we  have  already  noticed,  both  the  need  of 
a  more  pliable  instrument,  and  the  king's  will  to  exercise 
uncontrolled  power.    During  the  minority  of  Henry  III, 
the  Wardrobe  recedes  from  view ;  but  it  reappears  from 
Under  Henry  III  ^^^^'  ^^^'  during  the  reign  of  Henry  III  it 
becomes  the  essential  branch  of  the  House- 
hold, and  one  of  the  great  administrative  services  of  the 
state;  the  Chamber  falls  into  obscurity  for  a  century.' 
This  is  another  of  the  features  which  distinguish  Eng- 
land from  France ;  in  France,  the  Chamber 
in  France^  "      always    kept    the    predominance,     whereas 
the  English  Wardrobe  eclipsed  the  service 

1.  Tout,  Cliapttrs  i    p-   167   (letter  close  of  Jan  24th,   1215) 
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of  which  it  was,  in  origin,  merely  an  adjunct,  and 
played,  for  over  a  century,  the  part  filled  by  the  Cham- 
ber on  the  Continent.  But  this  is  merely  a  difference 
of  form  rather  than  of  substance.  Chamber  or  Wardrobe, 
it  was  always  the  Household,  and  these  domestic  and 
intimate  names  signify  that  we  are  concerned  with  an 
organ  of  the  personal  power.  ^^ 

We  have  indicated  above  the  administrative  reasons 
which  seem  to  explain  how  the  W^ardrobe  became,   on' 

the  one  hand,  the  principal  treasury  of  the 
The  Wardrobe     ^     .  ^       'u        .u  u  i 

becomes  a  btate,  and,  on  the  other,  a  new  chancery.^ 

treasury  and  \yg  must  add  that  the  service,  once  created, 
a  chancery  rr         i  t  \ 

offered    a    promising    career    not    only    to4 

clerks,  but  to  those  educated  knights  who  became  less- 
rare  in  the  thirteenth  century  :  the  steward,  who  took 
part  in   the  auditing  of  the   Wardrobe   accounts,    was 

always  a  layman.    As  usual,  the  ambition, 

of  the  staff  was  bound  to  help  in  extending  \ 
its  competence  and  functions.  Now  this  extension  served  . 

perfectly   the   absolutist   tendencies  of  the! 
advance'*    ''^     monarchy,  and  when  Henry  HI  came  into' 

conflict  with  his  barons  (partly  as  a  result 
of  this  very  progress  of  the  Wardrobe)  the  new  adminis-, 
tration  was  admirably  qualified  to  serve  him  as  a  ful- 
crum, and  so  its  importance  grew. 

It  seems  to  have  been  the  Poitevin  Peter  des  Roches 
who  worked  systematically  to  develop  the  Wardrobe .^  < 
p  ter  des  Roches  ^^  ^^^  there  as  clerk  Peter  de  Rivaux,  who 
and  Peter  de      was  either  his  nephew  or  his  son ;  Rivaux 
RivauK  acted  from    1219  to    1223;  then   he  disap- 

peared, but  came  back  in  1230.  These  two  men  were, 
along  with  the  steward  Geoffrey  de  Croixcombes,  the 
engineers  of  Hubert  de  Burgh's  fall  in  1232,  which  in- 
volved  in   practice  the   disappearance   of  the   office   of 

1.  Above,   pp.    364-366,  374-375. 

2.  For  the  reign  of  Henry  III  :  Tout,  Chaptera  i.  pp.  180  sq- 
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justiciar;  thus  we  have,  in  the  origins  of  the  advance  of 

the    Wardrobe,    an   administrative    rivalry,    a   struggle ) 

between  two  court  factions,   and  a  conflict  between  an  I 

English  minister  and  foreign  adventurers.^ 

The  accounts  of  Brakley  and  Kirkham,  clerks  of  the 

Wardrobe,    for    the   years    1 224-1 227    have    been    kept. 

,,,    .    ,      ,  „  Their    immediate    chief    seems    to    be    the 
Wardrobe  staff 

and  expenses      chaplain  Luke,  who  bears  the  title  "king's 
^1217-1227)  treasurer  ":2    henceforth,     therefore,     the 

Wardrobe  treasury  is  sharply  distinguished  from  that 
■of  the  Chamber.  Its  chief  subsequently  took  the  name 
of  "  keeper  of  the  Wardrobe."  In  1218,  the  Wardrobe 
had  spent  ;^30,  in  1219,  ;^35.  In  1223,  Rivaux  had 
.already  increased  its  out  goings  to  ;£  1,993.  Under  his 
successors  they  reached,  for  ten  months  of  the  year  8 
Hen.  Ill,  the  total  of  ;i^9,ooo,  on  account  of  the  siege 
of  Bedford  and  Richard  of  Cornwall's  expedition  to 
Poitou.  They  dropped  to  ;^2,ooo  in  the  eleventh  year. 
The  domestic  expenses  of  the  Household  remained 
moderate,  about  ;^2,ooo,  and  did  not  justify  the  re- 
criminations of  contemporaries.  Administrative  neces- 
sities alone  can  explain  these  sharp  variations  of  ex- 
penses.^ Rivaux  also  developed  the  direct  payment  of  v 
revenues  into  the  Wardrobe  :  the  Exchequer  provided 
for  only  a  little  more  than  half  of  his  needs.     At  last, 

l.!Mr.  Tout  (op.  lit.  i,  p.230),  thinks  that  Rivaux  may  also  have  imitated 
the  papal  administration.  Honorius  III,  (1216-1227),  as  xve  know,  exerted 
a  great  intinence  over  England  during  the  early  years  of  the  reign  :  now 
it  was  he  who,  as  chamberlain  of  the  Pope  from  1187  to  1189  had  had 
the  liber  ccnsuuni  ecrhsiae  romance  written  in  1192  by  Guillaume  Rufio 
de  Saint  Jean  d'Angely,  clericiis  camertre  et  rati'-eNariae  domini  papae. 
The  Pope  had  thus  oi'ganised  a  Camera  which  was  at  once  a  Chamber 
and  a  Chancery  ;  and  the  constitution  of  a  chancery  of  the  privy  seal 
in  the  Wardrobe  is  one  of  the  essential  features  of  the  historj'  of  the 
Wardrobe  in  the  thirteenth  century- 

2.  In  Stubbs,  the  treasurer  of  the  Wardrobe  is  not  always  clearly 
distinguished  from  the  treasurer  propeiny~^o  called,  or  treasurer  of  the 
Exchequer  (See  Const.  Hist,  ii,  index,  under  this  word).  Luke  warranted 
the  accounts  wliich  the  clerks  presented  at  the  exchequer;  he  therefore 
fulfilled  rather  the  functions  of  the  futui-e  controller  of  the  Wardrobe. 
The  treasurer  was  for  some  time  indifferently  styled  clerk  of  the  Ward- 
robe,   or  keeper ;  the  latter  prevailed  in  the  end. 

3.  Tout,   Chapters,    i.  pp.    190   sq. 
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after  1230,  when  the  private  seal  reappeared  and  at  the 
same  time  Rivaux  returned  to  the  Wardrobe,  the  latter 
became  a  Chancery,  and  after  Neville's  fall,  the  great 
seal  itself  was  sometimes  entrusted  to  it. 

After  the  fall  of  Peter  des  Roches,  Rivaux  was  again 
driven  out  (1234)  and  the  Wardrobe  staff  again  became 
exclusively  English,  but  the  institution  was  not  thereby 
weakened.  Moreover,  after  the  king's  marriage,  a  new 
invasion  of  foreigners,  Savoyards  and  Provencals,  as 
Brother  well  as  Poitevins,  was  experienced.  Brother 

Geoffrey  Geoffrey  of  the  Temple,  clerk  of  the  Ward- 

robe, forbore  with  them  for  a  long  time;  then,  in  1240, 
he  tried  to  resist  their  demands  and  was  at  once  dis- 
missed.^ Then  the  Wardrobe  fell  back  into  foreign 
The  Wardrobe    hands.       Peter  of  Aigueblanche,   a  Savo- 

and  the  yard  (1240-1),  Peter  Chaceporc,  a  Poitevin 

foreigners  ■;  x      \  ,  ,      ,       0    •       V, 

(1241-1252),    Artauld   de   Samt-Romans,    a 

Provencal  or  else  a  Burgundian  (1255-7),  and  finally,  once 
more,  Peter  of  Rivaux  (1257-8)  held  it  in  turn.  Chace- 
porc, whose  accounts  we  have,  had  to  pay  the  expenses  of 
the  king's  campaigns  in  France;  he  disbursed  ;^io,ooo 
in    1243-4,    ;^5,ooo   in    1244-5.-     He  was  called    king's 

treasurer. 3    The  Wardrobe  purchases  have] 
GreaTwardrobe  become  SO  important  that  we  see  developing! 

within  it  a  section  specially  charged  withi 
this  service  :  it  is  the  Great  Wardrobe,  which  is  soon  to\ 
acquire  autonomy. 

The  Wardrobe  had  become  a  fashionable  institution,  ^ 
and  each  of  the  members  of  the  royal  family  wished  to  > 
Wardrobes  of  have  his  own  :  the  queen,  Eleanor  of  Pro- 
the  queen  and  vence,  was  the  first  to  possess  one ;  another 
of  Edward  ^.^^  ^^^^  created  for  the  lord  Edward ;  it 
accompanied  him  on  the  crusade  and  financed  it  as  well 

1.  Const.  Hist.  ii.  p.  58,  (Geoffrey  is  not  named)  ;  Tout,  Chapter!, 
i.  p-  251. 

2.  Ibid,  i.  p.   264 

3.  Ibidi,  i.  p.  266 
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as  it  could.  It  was  still  an  institution  depending  so 
closely  on  the  king  that  at  the  death  of  Henry  III  the 
staff  of  his  Wardrobe  was  dispersed ;  the  lord  Edward's 
now  became  the  royal  Wardrobe,  and  there  was  no 
Wardrobe  in  England  until  he  had  returned  to  his 
J<ingdom. 

The  barons,  in  1258,  made  scarcely  any  changes  in  the 
Household,  but  they  struck  at  the  Wardrobe  indirectly 
The  Wardrobe    ^y  restoring  to  the  Chancery  its  glory,  and; 
and  the  barons    by  forbidding  the  payment  of  public  reven-j 
(1258-1265)  ^gg  elsewhere  than  at  the  Exchequer.    Buti 

this  last  provision  was  only  very  incompletely  carried! 
out :  before  1258,  three  fifths  of  the  Wardrobe's  re- 
.sources  came  from  the  Exchequer ;  Mr.  Tout  places  the 
proportion  at  two-thirds,  i.e.  a  fifteenth  more,  during  the 
baronial  domination.  Moreover,  the  king  kept  his  private  j 
seal.  But  after  Lewes  the  reduction  was  severe  :  the 
Wardrobe  now  spent  only  ;;^4,5oo,  over  half  of  which 
•came  from  the  Exchequer.^  Nevertheless  it  seems  clear 
that  the  barons,  with  their  usual  incapacity,  had  not  yet 
clearly  realised  the  importance  and  methods  of  the 
Wardrobe.  They  needed  more  than  fifty  years  more  to 
conceive  the  idea  of  tranforming  it  into  an  office  of 
State. 

The  rest  of  Henry  Ill's  reign  was  a  period  of  stagna- 
tion.^  But  under  Edward  I  the  Wardrobe  assumed  an| 
extraordinary  importance.  The  ordinance' 
Jnlr'EdtrS^  of  Westminster,  which  Mr.  Tout  has 
published,^  shows  that  by  1279  its  organis- 
ation had  realised  great  advances.  The  whole  Household 
Th    Ordin  ^^    placed    under    the    authority     of    two 

of  Westminster  Stewards  and  two  marshals ;  they  have 
^^^"^^^  command  of  the  guard  of  sergeants-at-arms 

and  archers,  and  of  the  knights  of  the  Household ;  but, 

1.  Ibid,  i.  pp.   295  sq 

2.  On  the   end  of   Henry  Ill's  reign,   see   Ehrlich   "Exchequer   and 
Wardrobe  in   1:;70,"  E.  H.  R.  1921. 

3.  Tout,  Chapters  ii.  pp.  158-163.     It  is  analysed  on  pp.  27  sq. 
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above  all,  the  chief  steward,  a  great  personage  who  is 
The  chief  at  least  a  knight,  has  the  policing  of  the 

.steward  Household,  and  exercises  civil  and  criminal 

jurisdiction  within  a  day's  distance  from  the  court.  The 
Household  clerks  are  divided  between  the  Chapel  (which  \ 
has  five),  the  domestic  offices,  and  the  Wardrobe.  The 
ordinance  says  nothing  of  the  Chamber  and  does  not 
mention  the  chamberlain ;  but  both  existed,  though  they 
did  not  emerge  again  from  their  obscurity  until  the  end 
of  the  reign. 

The  Wardrobe  is  a  ^mall  group  of  eight  clerks,  each  \ 
having,  however,  his  assistants  and  servants ;  the  low 
number  partly  explains  their  importance, 
clerks  "  ^^  ^  for  they  were  fully  informed  of  all  business ; 
hut  they  were  not  enough  to  perform  the 
work,  and  often  it  was  necessary,  as  before,  to  send 
clerks  from  the  Chancery  to  help  them.  They  were 
badly  paid  :  eight  marks  a  year,  and  a  grant  for  robes ; 
this  salary  was  temporary  :  when  the  king  had  been  able 
to  get  them  a  benefice,  they  received  nothing  more,  un- 
less the  benefice  was  insufficient.  They  dined  in  the  Hall. 
But  in  1300  the  statute  of  St.  Albans  gave  the  steward 
and  the  treasurer  ;^20o  each,  to  maintain  their  staff;  the 
same  had  been  done  in  1293  for  the  Chancery.^ 

The  real  chief  of  the   Wardrobe  was   the  keeper  or  y 

treasurer.     But  he  acted  in  concert  with  the  stewards. 

^^    ,  One  of  them  recorded  each  evening,  with  , 

The  keeper  / 

the   keeper,   all  the  expenses  of  the  day :/ 

these  day-books  have  been  kept.    Every  year  they  drew 

up  the  Wardrobe  account,  which  was,  in  practice,  that  of; 

the  whole  Household,  which  it  had  to  finance. 

The  controller,  despite  his  name,  had  long  been  an 

•archivist.     From    1275  there  was  also  a   keeper   of  the  \ 

private  seal.     We  do  not  know  when  the 
The  controller  „^  ,  .        ,      ,  ,  ^ 

two  offices  were  combmed,   but  in    1296-7 

1.  The  Statute  of  St.  Albans  seems  to  have  been  revoked  in  1310  at 
Woodstock    (Tout,    Chapters,    ii.    p.    248). 
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Benstead  occupied  both.  As  he  was  also  attached  to  the 
king's  person  as  secretarius,^  the  controUership  had  be- 
come, at  that  moment,  one  of  the  most  important  offices 
in  the  state. 

In  the  ordinance  of  1279,  another  feature  shows  the 
importance  of  the  duties  of  the  keeper  or  treasurer  :    a 

third  clerk,  the  cofferer,  appears  to  assist 
The  cofferer 

him ;    chare^ed    with    the    keeping    of    the 

accounts,  he  soon  assumed  the  habit  of  effecting  receipts 

and  payments,    and  thus  performed   by  the  fourteenth 

century,   the  functions  of  the  treasurer,   who   therefore 

was  free,  even  in  the  reign  of  Edward  I,  to  attend  to  the 

king's  service. 

There  were  in  addition  to  these  clerks,  the  usher,  the 
sub-usher,  and  the  surgeon  and  the  doctor  of  the  king, 
The  other  all    clerks,    who    were    supposed    to    sleep 

*^'"*^'  at    the    \\'^ardrobe,    thus   perpetuating    the 

memory  of  its  domestic  origin. 

In  Edward  I's  political  system  the  Wardrobe  was  at, 
once  a  nursery  for  administrators  and  the  pivot  of  the! 
The  Wardrobe    governmental  organisation.-  Nearly  all  the/ 
the*admS  ***  notable  servants  of  Edward  I,  and  especially 
tration  his  chancellors,  were  first  of  all  Wardrobe 

clerks,  passing  thence  to  the  Exchequer  or  to  the  Chan- 
cery. The  exceptions  came  from  the  Chancery,  which  at 
that  time  was  not  yet  completely  detached  from  the 
Household,  and  functioned  in  complete  accord  with  it.^ 

The   W^ardrobe  and  Chancery  clerks  who  were  thus  : 
being  prepared  for  the  great  offices  were  generally  of  i 

obscure    origin  :     such    were    the    keepers, 

t\'*e%urks"  "'      ^-  de  Louth,  W.  Langton,  John  Droxford, 

(or  of  Drokensford)  (these  last  two  had  at 

1.  That  is  "confidant:"  the  word  does  not  designate  a  particular  func- 
tion. 

2-  Tout,  Chapters,  ii.  pp.   10  sq  : 

3.  Of  the  five  chancellors,  Buniell  and  Greenfield  ^vere  from  the 
Household ;  John  Langton  and  Hamilton  were  plain  clerks  of  the  Chan- 
cery ;  Baldock  alone  had  but  recently  joined  the  Household.  Edward  I 
was  less  strict  in  the  choice  of  his  treasurers  :  two  were  monks. 
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first  been  controllers),  the  keeper  of  the  privy  seal, 
Benstead,  and  nearly  all  the  others.  The  principal  ex- 
ception is  in  the  case  of  the  two  Becks,  sons  of  a  great 
Lincolnshire  baron,  who  were  both  keepers,  and  then 
became  bishops  :  they  then  left  the  service  and  one  of 
them  became,  from  1283,  one  of  the  most  zealous  leaders 
of  the  opposition.  This  fact  throws  some  light  on 
Edward  I's  administrative  policy  :  it  helps  to  explain  his 
preference  for  functionaries  of  low  birth,  and  his  un- 
willingness to  appoint  the  chancellor  and  the  treasurer 
to  bishoprics  while  they  were  still  in  office.^ 

Together  with  the  Household  knights,  the  Wardrobe  / 
clerks  supplied  Edward  I  with  his  familiar  advisers,  the 
Thev  are  the     secretarii,  to  whom  he  added  barons  only  in 
chief  counsellors  exceptional    cases ;    naturally,    they    were  1 
of  Edward  I      summoned   to   Parliament.      Maitland  has 
noted,  in  that  of  1305,  the  existence  of  this  little  circle 
of  intimate  counsellors  around  Edward  I.    This  observa- 
tion becomes  even  more  instructive  when,  by  the  light  of 
Mr.  Tout's  researches,  we  identify  them  with  the  Ward- 
robe clerks :    for   example,    Droxford,   and   better  still, 
Benstead,  the  king's  personal  secretary.    In  1305,  there 
was  amongst  them  scarcely  anyone,   except   the  chan- 
cellor, who  had  not  been  of  the  Wardrobe,  but  he  had 
been  drawn   from   the   Chancery  itself.     The   ordinary^ 
Council  was  therefore  essentially  a  council  of  officials.^  ! 

Under  Edward  I,  the  different  sections  of  the  Curia 
functioned  in  perfect  accord.  In  practice  Burnell  directed 
Unity  of  the  *^^  Chancery  and  the  Wardrobe  simul- 
administration  taneously.  Similarly,  Walter  Langton  had 
under  Edward  I  f^jj  ^q^^^^i  ^f  ^^e  Wardrobe  at  the  same 

1.  Edward  I  made  bishops  of  his  old  friend  Burnell  and  of  Baldock, 
at  the  end  of  the  reign.  But  Greenfield  and  John  Langton  left  office  on 
becoming  bishops,  and  Hamilton  died  without  having  received  this  re- 
ward. He  was  more  indulgent  towards  the  treasurers  :  three  became 
bishops  and  retained  their  office.  But  Walter  Langton  was  the  first 
treasurer  under  Edward  to  play  the  part  of  first  minister  :  in  fact,  no 
one  had  held  such  a  position  since  Burnell's  death. 

2.  Tout,  Cha-ptiTs,  ii,  pp.  60,  sq.,  82-4. 
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time  as  he  ruled  the  Exchequer. ^  Thus  there  is  no  occa- 
sion for  saying  that  Edward  I  intended  to  annul  the  ' 
Exchequer  for  the  benefit  of  the  Wardrobe :  it  was 
enough  for  him  to  have  control  of  both.^  This  even 
explains  why  the  differentiation  of  the  sections  of  the 
Curia  was  not  hastened  under  Edward  I  :  he  was  un- 
doubtedly a  man  of  action  first,  and  the  systematic 
perfection  of  institutions  did  not  interest  him  much. 

But  the  same  does  not  apply  to  the  technical  ameliora- 
tion of  methods  when  it  became  a  question  of  supplying 
The  function  oi  ^^^  indispensable  means  of  action  for  his 
the  Wardrobe     policy.   Two  periods  have  accordingly  been  . 
an  er  Edward  I  distinguished  in  his  reign ;  during  the  gov- . 
ernment  of  Burnell,  who  died  in   1292,   the  Wardrobe  i 
remains  practically  as  it  was  before;  it  is  a  conservative^ 
period.    But  after  that  the  wars  rapidly  bring  about  aj 
financial  difficulty  which  continually  grows  worse,  and  * 
Edward  resorts  to  the  Wardrobe,  giving  it  the  duty  of  ) 
finding   the   money,  and  from    1295  it  employs   all  its 
activities  and  its  inventive  talents  in  the  manner  we  have 
described.^    In  particular  it  has  been  noticed  that  there 
is  no  question  of  "  wooden  money  "  before   1295,  and 
that  this  expedient  is  in  full  use  in  the  course  of  the 
financial  year  1297. 

Droxford,  during  six  years  of  the  reign,  handled  some 
;^7o,ooo  a  year,  while  from  1274  to  1280  the  Wardrobe 
.      received  only  ;^24,ooo.    Now  the  expenses 
expenses  of  the  were  even  higher,  so  that  the  deficit  became 
Wardrobe  permanent.    In  1295,  in  fact,  W.  Langt6'n 

left  ;^i5,ooo  of  debts  and  his  accounts  were  not  rendered 
in  1300.  Droxford  had  a  deficit  of  ;^  13,000  for  the  year 
1296-97,  of  ;(^40,ooo  for   1297-8;  his  accounts  for   1307 

1.  Ibid,  ii.  pp.  107-8.  He  takes  as  lieutenant,  at  the  Exchequer,  Drox- 
ford, keeper  of  the  Wardrobe;  in  1305  Benstead,  controller  of  the 
Wardrobe,  becomes  chancellor  of  the  Exchequer,  and  he  also  is  assisted 
by  Droxford. 

2.  Above,  p.  365,  note  1. 

3.  Above,  pp.   365-366.     Tout,  Chapters,  ii,  pp.  85  sq. 
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were  only  presented  in  1322,  and  were  not  audited  until 
1334.  It  is  clear  that  the  Wardrobe,  in  spite  of  all  its 
efforts,  was  completely  swamped  by  the  rising  tide  of 
-expenses.  This  capital  fact  shows  that  Edward  I's  enter-i 
prises  were  beyond  the  strength  of  the  kingdom ;  itt 
-explains  his  final  check ;  it  accounts  also  for  the  violent 
irritation  which  favoured  the  baronial  attack  almost 
immediately  after  the  king's  death,  and,  to  return  to  the 
Wardrobe,  it  helps  us  to  understand  why,  in  spite  of  the 
efficiency  and  the  hard  work  of  its  members,  they  were 
accused  of  waste. 

The  responsibility  of  the  Wardrobe  was  all  the  heavier; 

in  that  it  had  been  trusted  with  the  military  administra-( 

tion,  the   needs  of  which   were   always   in  ' 

Its  military  excess  of  the  available  resources.^  At  first 
Sanctions  ,        tt  111  1  .  ,    i- 

the  Household  could  mobilise  an  appreci- 
able number  of  horsemen  and  of  infantry,  and  the  Ward- 
robe had  to  provide  for  them.    Its  clerks  themselves  went 
to  the  army  with   their  followers.     Ralph  de  Manton, 
cofferer,  was  taken  and  slain  by  the  Scots. ^  Also,  the 
Wardrobe  was  required  to  maintain  and  provision  the 
king's  castles.    But  further,  it  had  also  to  give  orders 
for  the  raising  of  the  county  contingents,  and  similarly  to  . 
attend  to  the  requisition  of  ships.     The  clerks  valued 
the   horses,    paid   and   assembled   the   troops,    and    led 
the  infantry  to  the  mustering-place.    Those  of  the  Great 
.Wardrobe  bought  the  provisions  and  the  clothing,  and 
for  this  purpose  usedjhe  r|ght  oijpj.ise,  usually  without  \ 
being  able  to  pay,  so  that  protests  were  very  lively  even  \ 
under  Edward  I,^  and  provoked  one  of  the  ordinances 


1.  Ibid,  ii-  pp.  135  sq. 

2.  In  the  campaign  of  Carlaverock,  in  1300,  Mr.  J.  E.  Morris  has 
«hown  (for  his  researches  see  the  French  edition  of  Const.  Hist.  ii.  p. 
346,  n.  2.)  that  the  Household  supplied  552  horsemen  out  of  about 
2,000.  According  to  the  Liber  quotidianws  of  the  WardroB^,  which  Mr. 
Morris  did  not  use,  Mr.  Tout  thinks  the  proportion  was  nearer  a  tEird 
than  a  quarter  (Chapters  ii.  p.   140). 

3.  See  Const.  Hist.  ii.  p.  176  (1300)- 
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»  of  131 1.  Although  the  Wardrobe  continued  to  follow 
the  court,  these  duties  resulted  in  the  fixing  of  a  part 
of  its  services.     The  cofferer  often  stays  at  London  :   a 

new  Wardrobe,  that  of  the  arms,  or  the 
Wardrobe'  king's  privy  Wardrobe,    is  created  at  the 

Tower ;  it  manufactures  and  repairs  the 
weapons ;  the  Tower  also  becomes  the  chief  magazine 
or  store-house  of  the  Wardrobe. 

One  last  feature  finally  shows  the  importance  of  the 
Wardrobe  under  Edward  I  and  allows  us  to  measure  the 
responsibility  which  rested  on  it :  the  separ- 
^["queen'and  ^^^  wardrobes  of  the  queen  and  of  the  royal 
of  the  royal  children  were  closely  subordinated  to  it ;  it 
children  ander  •  j    j  ^u    •  1  j 

Edward  I  provided  their  personnel,  passed  on  money 

to  them  at  the  king's  orders,  and  received 
their  accounts.  This  close  centralisation  assumed  a 
political  importance  when  the  Prince  of  Wales,  under  the 
influence  of  his  favourites  and  principally  of  Gaveston, 
Th  w  d  b  attempted  to  get  rid  of  this  tutelage.  In 
of  Edward  of  reality,  it  is  partly  explained  by  administra- 
Carnarvon  ^j^,^    needs.     The    prince's    appanage    in- 

cluded three  parts ;  Cheshire,  North  Wales,  and  South 
Wales ;  each  was  a  separate  unit,  with  its  justices,  its 
Exchequer,  and  its  Chancery.  It  was  the  Prince's  Ward- 
robe which  assured  the  unity  of  the  principality. ^    We 

see  that  Edward  I  could  not  cease  to  take 

Its  political  ^^  active  interest  in  an  administrative  or- 
purpose 

ganism   of  such    great   importance  on  the 

morrow  of  the  conquest  of  Wales.  He  put  at  its  head 
clerks  from  his  own  Wardrobe,  e.g.  Walter  Reynolds, 
who  had  been  his  keeper  up  to  1297,  Meldon,  and  Inge- 
lard  de  Warley,  who  played  important  parts  in  Edward 

1.  Edward  of  Carnarvon,  like  the  king,  had  a  great  seal  and  a  privj' 
seal ;  but  the  two  offices  are  not  clearly  distinguished  ;  the  head  of  the 
prince's  administration  was  a  chancellor.  The  differentiation  of  ms 
Curia  was  less  advanced  than  that  of  the  Curia  regis,  and  the  Tl  ardrobc 
of  his  Household  included  all  services. 
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II's  Household.    But  the  prince's  Household  was  the 

terror  of  the  country,  so  many  exactions  did  it  commit, 

and  in  spite  of  this  it  went  hopelessly  into  debt.    In  1305, 

the   king   having  refused   any  subsidy,    a 

Conflict  of  the    violent  conflict  broke  out ;  the  prince  found 
two  Wardrobes    ,  .  r        •  ,-r  ,   1       1 

his  means  or  existence  cut  oit  and  had  to 
capitulate :  Gaveston  was  exiled.  In  his  eyes  it  was 
Walter  Langton  who  was  responsible  for  this  insult,  and 
he  paid  for  it  as  soon  as  his  master  was  dead.  As  at  the 
time  of  Hubert  de  Burgh,  the  political  history  was  in 
reality  shaped  by  the  conflict  of  two  court  factions  con- 
stituted of  favourites  and  officials ;  they  were,  this  time, 
entrenched  in  their  two  rival  Households.^ 

After  the  fall  of  Walter  Langton,  those  old  servants  of 

Edward  I  who  had  achieved  any  notoriety  were  not  long 

in   departing,    and  the  favourite  clerks  of 

The  wardrobe    Edward  II  replaced  them. 2    But  the  destiny 

under  Edward  II     .     ,        ^^^       ,      ,  ,  •' 

or  the   Wardrobe  was  soon  to  take  a  new 

departure,  which,  while  raising  its  dignity,  put  an  end 
for  ever  to  its  progress. 

The  ordainers  of  13 11  did  not  interfere  with  the  organ- 
isation of  the  Household,  but  they  determined  to  makci 

of  the   Wardrobe  an   office  of  State,    the^\ 
in  1311  chief  of  which  should  be  nominated,  as  in    ; 

the  case  of  all  the  others,  with  the  consent  of  / 
the  barons,  and  they  claimed,  at  the  same  time,  to  put 
its  activities  into  harmony  with  those  of  the  other  depart- 
ments.    The   steward   was  forbidden    to  hold  common 
pleas,  and  was  reduced  to  judging  offences  committed  in 
the  court  and  the  lawsuits  of  its  members.    The  Ward-, 
robe  was  forbidden  to  receive  any  sum  except  from  the  . 
Exchequer  ;  the  "  accustomed  "  prises  alone  were  allowed/ 
to  it.    As  for  the  privy  seal,  it  remained  as  it  was,  but  a\ 
special  keeper  was  appointed  for  it,  distinct  from  the 

1.  Tout,  Chapters,  ii.  pp.  41,  165  sq. 

2.  Ibid,  ii.  pp.  191  gq.     Benetead  and  Droxford  left  the  Wardrobe. 
Warley  became  keeper  and  Reynolds   chancellor. 
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controller,  and  the  new  keeper  of  the  privy  seal,  North- 
burgh,  was  nominated,  for  the  first  time,  in  the  following 
year.  The  Parliament  of  London  proceeded  to  the  pro- 
mised purging  and  replacements  :  the  Wardrobe  officers, 
including  the  steward,  were  submitted  to  the  process.^ 

We  know  that  Edward  II,  in  concert  with  Gaveston, 
tried  to  go  back  on  these  resolutions.  Fleeing  to  York, 
The  Wardrobe  ^^  summoned  the  Chancery  there,  but  it 
during  the  showed  the  greatest  unwillingness  to  serve 
years  j_^j^  designs ;  he  sent  Walter  Langton,  re- 
called for  the  purpose,  to  sit  at  the  Exchequer :  but  the 
barons  drove  him  out,  and  seeing  to  it  that  the  revenues 
were  paid  into  that  department,  they  deprived  the  king 
of  resources  and  brought  about  Gaveston's  fall,^  In  the 
midst  of  the  disturbances  which  followed,  the  part  of 
the  Exchequer  in  the  Wardrobe  receipts  went  on  de- 
creasing, and  the  Wardrobe  could  find  only  very  little 

money  elsewhere.     In   13 12-13,   it  received 
MpeSes  ^°        <^"^y  ^8»462  instead  of  ;^78,ooo  in  1307-8. 

The  civil  war  thus  ended  in  paralysing  the 
state,  and  it  is  lack  of  money  which,  in  part  at  least, 
explains  the  defeat  of  Bannockburn  :  it  was  regarded  as 
the  defeat  of  the  Household. ^  The  Parliament  of  York 
(13 14)  provoked  a  new  purging  of  the  Wardrobe,  and  for 
a  little  time  it  functioned  almost  as  the  ordinances  of 
131 1  decreed.  In  fourteen  months  it  received  ;^6o,ooo  of. 
which  only  ;^3,ooo  came  otherwise  than  through  the 
Exchequer.*  But  the  incapacity  of  Thomas  of  Lancaster 
once  more  loosened  the  vice  :  in  the  second  half  of  13 16, 
the  sums  which  had  not  come  through  the  Exchequer 
rose  from  5  per  cent,  to  40  per  cent.,  and  the  proportion 
remained  at  15  per  cent,  for  the  two  years  following. 

1.  Tout,  Chapters,  ii.  pp.  145  sq.  228  sq. 

2.  Ihid,  ii.  pp.  149,  232. 

3.  Ihid,  ii.  201. 

4.  Ihid,  ii.  pp.  202,  237-8- 
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At  the  same  time  the  deficit  reappeared. ^  Then  the 
general  situation  brought  about  the  forma- 
of  ISIS*"^™  tion  of  a  reforming  coaHtion  which  is  one 
of  the  curious  features  of  the  reign,  and 
which  has  been  brought  to  light  by  Messrs.  Conway 
Davies  and  Tout.^  It  was  set  up  by  a  few  well-intentioned 
barons  such  as  Pembroke,  Badlesmere  and  the  younger 
Despenser  on  the  one  hand,  and  on  the  other,  by  profes- 
sional officials,  such  as  Northburgh,  the  keeper  of  the 
privy  seal.  The  king  and  Lancaster  were  obliged  to 
accept,  at  Leake,  the  organisation  of  a  Council  which  I 
0  di  an'-e  of  ^^^^  proclaimed  at  the  Parliament  of  York, 
the  Household :  Badlesmere  became  steward  and  Despenser 
Wardrobe  ***^     chamberlain  :    an   ordinance    of   December  | 

13 1 8  reformed  the  Household.    The  organi- 
sation it  described  shows  that  the   Wardrobe,    having; 
become  an  office  of  State,  had  already  lost  its  prepon-j 
derance.    Each  sub-division  of  the  Household,  especially  i 
the  Chapel,  henceforth  accounts  separately,  no  longer  to '( 
the  Wardrobe,  but  to  the  Exchequer ;  the  privy  seal  has 
become  a  separate  chancery  which  no  longer  belongs  to  • 
the    Wardrobe.     The    Wardrobe   once    more   becomes 
simply  one  of  the  Household  services ;  it  has  only  four 
herhergeurs   or   provisioners,    whereas   the   rest  of   the 
Household  has  thirty-six.^ 

But  the  baronial  interference  with  the  Wardrobe  had 
for  it  yet  another  fatal  result.    The  kino-,  no  lonaer  able 

^     ,         *  ,  to  rely  on  it  to  resist  the  barons,  brought\ 
Development  of  ;  1 

the  Chamber  the  Chamber  from  the  obscurity  in  which  iti 
was  vegetating,  and  set  about  restoring  it/ 
as  an  instrument  of  the  prerogative.  From  the  beginning; 
of  his  reign,  he  had  shown  himself  inclined  to  make  use  j 
of  it,  probably  because  the  Wardrobe  was  not  yet  rid 

1.  Ihid,   ii,   pp.    203,   240. 

2.  Conway  Davies,  Baronial   Opposition  to   Edward  II,   1917. 

3.  Tout,  Chapters,  ii.  pp.  246  sq.     The  ordinance  of  1318,  along  with 
that  of  1323,  is  published  in  Place  Edward  II,  pp.  270  to  318. 
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of  his  father's  clerks ;  the  Chamber  had  contracted  loans 
from  Italian  bankers  who  refused  to  return  any  account 
of  them  to  the  Wardrobe ;  we  must  conclude  that  the 
Chamber  had  been  for  the  king  a  secret  treasury.  He 
had  entrusted  the  administration  of  Langton's  posses- 
sions in  1307,  and  those  of  the  Templars  in  1308,  to 
keepers  who  were  clerks  of  the  Chamber,  and  several 
of  them  accounted  to  it  only.^ 

The  Ordainers,  fully  occupied  in  submitting  the 
I  Wardrobe  to  their  control,  had  not  observed  that  it  was 
being  revived  under  another  form  ;  they  had  not  claimed 
the  power  to  nominate  the  chamberlain.  Yet,  since  they 
had  decreed  the  payment  of  all  revenues  into  the  Ex- 
chequer, a  commission  had  been  nominated  to  restore  to 
the  Exchequer  the  administration  of  the  domains  en- 
trusted to  the  Chamber ;  the  king  had  suppressed  the 
commission,  and,  after  his  break  with  the  Ordainers,  the 
Chamber  had  not  been  troubled  any  further.  At  the. 
same  time,  the  king,  deprived  in  principle  of  the  privyi 
seal,  had  felt  the  desire  to  create  a  new  one,  whether  foi 
authenticate  warrants  addressed  to  the  keeper  of  the' 
privy  seal,  or  for  his  personal  correspon- 
tht  Chamber  dence ;  thus  there  had  appeared  the  secret 
seal,  the  custody  of  which  had  been  givenj 
to  the  Chamber,  which  had  thus  in  its  turn  become  thel 
king's  special  chancery. ^ 

At  last,  in  13 iS,  at  the  parliament  of  York,  the  barons\ 
laid  hands  on  the  new  institution  also ;  they  made  the) 
The  Chamb  ru*  chamberlain  a  minister  of  State  and  ap- 
a  minister  of  pointed  to  this  post  one  of  their  own 
state,  1818  number,  the  younger  Despenser.''  But  he\ 
quickly  went  over  to  the  king's  party,  and  his  victory  in  » 

1.  On  the  Chamber  under  Edward  II  :  Tout,  Chapters,  ii-  pp.  315  gq. 
The  most  important  of  these  clerks  was  Wingfield,  called  "clerk  of 
the  king's  Chamber"  in  1309,  and  "general  keeper  of  the  lands  of  the 
Templars"  in   1814. 

2.  Tout,  Chapters,  ii.  pp.  282  sq. 
8.  Ibid,  pp.  826,  381. 
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132 1-2,  took  the  power  of  the  Chamber  to  its  greatest' 
height.  1  In  13 13,  it  had  been  forced  to  give  up,  in, 
theory,  the  domains  of  the  Templars  to  the  order  of  St.  j 
John,  but  it  forced  the  latter,  by  innumerable  quibbles,  ' 

to  leave  it  a  considerable  share.  The  con-, 
«ie* Chamber**     hscations  decreed  against  the  contrarianfA/_a-nc/s- 

(Lancaster  had  five  counties)  put  enormous 
territories  at  the  disposal  of  the  Chamber.  If  this  govern- 
ment had  lasted,  the  Chamber  would  have  made  Edward 
II  far  more  powerful  than  the  Wardrobe  could  ever  have, 
done,  and,  most  important,  it  would  have  assured  him) 
complete  independence  of  Parliament. 

But  the  reforming  party  of  13 18  had  not  disappeared,^ 
in   spite   of    Pembroke's    death   and    the    execution   of 
Permanence  of    Badlesmere,  and  it  became  evident  that  its, 
the  administra.   strength  was  derived  less  from  the  barons i 
tive  staff  ^^^^^  ^^^^  ^^^  officials.^    It  is  a  remarkable 

fact  that  the  baronial  reforms  had  spared  many  of  these 
men,  who  took  care  to  keep  to  the  edge  of  the  political 
conflict,  and  to  continue  their  administrative  work  what- 
ever the  party  in  power.  As  for  the  subordinate  per-) 
sonnel,  it  had  not  been  touched.  It  thus  tended  to! 
develop  into  a  bureaucracy  serving  the  State  rather  than, 
the  king. 

Many  of  these  men  were  capable  and  conscientious 
workers  who  took  their  profession  seriously.    They  had 

no  sympathy  for  the  favourites.  They  could' 
rte^offi'^n"*       have  no  taste  for  despotic    whims   which 

upset  administrative  traditions,  multiplied 
institutions,  and,  by  opposing  these  to  each  other,  put 
their  mechanism  out  of  order,  and  reduced  them  to 
impotence.  When  they  served  in  the  Chancery  or  in  the 
Exchequer,  they  were,  moreover,  quickly  infused  with 
the  corporate  spirit  which  had  developed  there.     Now 

1.  Ihid,  pp.  207  sq. 

3.  Toot,  ChapttTi,  ii.  pp.   189,  217  eq- 
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the  best  of  them  generally  ended  by  being  rewarded 
with  bishoprics.  Some  of  them  even  preferred  now  to 
remain  laymen,  or  to  return  to  that  status,  such  as 
Walter  Norwich,  who  is  the  best  type  of  this  kind  of 
functionary  :i  having  risen  in  the  hierarchy,  they  suc- 
ceeded in  worming  themselves  into  the  ranks  of  the 
aristocracy,  and  in  founding  baronial  families.  Thus 
they  became  independent,  and,  joining  with  those  of  the 
magnates  who  had  a  little  sense  of  politics,  they  were 
able  to  form  a  kind  of  third  party.  They  desired  the  king 
to  be  master,  but  wished  him  to  respect  the  great  depart- 
ments of  the  Curia  and  to  govern  through  experienced 
officials,  not  through  favourites.  This  third  party  had 
won  an  initial  success  in  131 8.  Against  all  expectation, 
it  gained  even  more  important  victories  under  the 
younger  Despenser's  government.  Bishop  Stapledon, 
the  treasurer,  and  Robert  Baldock,  the  chancellor,  set 
about  curbing  the  ambition  of  the  faviiliares  of  the 
Chamber,  and  reforming  the  great  departments  of  State, 
and  restoring  their  prestige.-  And  it  is  remarkable  that 
Despenser  offered  no  opposition  ;  probably  he  had  kept^ 
even  in  becoming  a  favourite,  something  of  the  principles 
of  the  opposition  of  which  he  had  at  first  been  a  member. 
It  is  true  that,  once  the  barons  were  crushed,  the  Cham- 
ber became  less  useful,  and  that,  in  any  case,  it  did  not 
lose  all  its  power ;  but  still,  it  seems  that  Stapledon  and 
Baldock  took  the  initiative  in  the  ordinances  of  Cowick 
and  of  Westminister  against  the  king's  wishes. 

1.  Ibid,  ii.  p.  220.  The  son  of  a  Norfolk  squire,  he  began  as  an 
Exchequer  clerk,  became  Walter  Langton's  secretary,  fell  with  him,  and 
then  returned  to  favour.  He  renounced  his  clergy,  married,  and  became 
a  knight  in  1312  :  baron  of  the  Exchequer  in  1311,  treasurer  in  1314,  he 
was,  after  1317,  the  first  chief-baron  of  the  Exchequer,  and  he  remained 
80  all  his  life.     His  grand-daughter  became  Countess  of  Suffolk. 

2.  For  their  reforms  :  Tout,  Chapters,  ii,  pp.  258  sq.,  260,  304,  311, 
340  sq.  For  the  Exchequer  reforms,  see  above,  pp.  367-368.  Mr.  Tout 
shows  that  the  Chancery  too  had,  under  Edward  IT,  some  verj'  capable 
clerks,  notably  the  two  Ayermins,  one  of  whom,  William,  became 
bishop  and  chancellor.  The  rolls  were  much  improved.  William 
Ayermin  gives  for  the  first  time,  in  1316,  a  satisfactory  Parliament 
Roll  (Place  Edicard  II  pp.  62,  184). 
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The  Chamber  was  forced  to  give  up  to  the  Exchequer 

the  domains  of  the   contrariants   (1322).       It   kept   the 

Ordinances  of     possessions  taken  from  the  Templars  and 

Westminster       those  confiscated  before  132 1 ;  many  more 

1822  were  allotted  to   it,  in  addition  to  certain' 

escheats,  without  counting  the  movables  and  the  jewels 

of  the  contrariants.    In  spite  of  all,  at  the  end  of  the 

reign,  it  scarcely  handled  more  than  ;i£'2,ooo,  which  it  1 

devoted   to   the   personal    needs   of   the   king   and   the 

Despensers.    This  sum  was  enough  for  the  Chamber  to 

discredit  itself  by  its  bad  administration,  and  so  to  do 

harm   to    the   government,   without   being   sufficient  to 

allow  the  Chamber  to  play  any  part  in  politics  at  a  time 

Houseiioid  of  crisis.    The  Household,  too,  underwent 

reform:  ^  ^^^^  reform,  the  Wardrobe  being  included 

ordinance  ° 

0!  York  by  the  second  Ordinance  of  York  (1322), 

when  it  took  the  form  which  it  kept  until  1782.^ 

When  Edward  II  had  been  dethroned,  the  ChamberA 
returned  into  obscurity ;  but  a  few  years  after  Mortimer's 
The  Chamber      ^^^^  Edward  III  revived  his  father's  policy. ^  j 
under  Manors  were  again  reserv^ed  for  the  Cham-/ 

Edward  III        ^^^^  ^^^  ^^,^^^  ^j^g   Hundred  Years'   War/ 

began  and  the  king  had  sequestered  the  goods  of  alien, 
priories,  they  were  entrusted  to  the  Chamber.  A  com- 
plete hierarchy  of  officials  was  organised  to  administer? 
these  domains,  in  the  Chamber  and  in  the  counties; 
justices,   escheators,   stewards,   auditors,   and   receivers^ 

A  new  seal,  the  griffin,  was  created  to  give  J 
The   "griffin"       ,       ^,         ,         •    ^  ,  r^u  ' 

the  Chamber  its  own   chancery.     I  he  re-t 

ceivers  refused  to  account  at  the  Exchequer.^    As  Mr. 

Tout  says,  these  Chamber  manors  were   "  royal   fran- 


1.  Tout,  Chafters,  ii-  pp.  344  sq- 

2.  Tout,  "Some  Conflicting  Tendencies"  (cited   above,  p.   350,  n.   3). 

3.  The  receiver  Hatfield  accounts  to  the  king,  who  orders  him  to  burn 
the  rolls  and  schedules  so  that  the  Exchequer  shall  have  no  knowledge- 
of  them.  The  Wardrobe,  on  the  contrary,  continues  to  account  to  the- 
Exchequer. 
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■chises  "  taken  out  of  the  control  of  the  Chancery  and 
the  Exchequer. 

When  Edward  III  wished  to  prepare  for  the  war, 
.against  France,  the  Wardrobe,  too,  resumed  its  activity  :j 
The  Wardrobe  '^  fulfilled  the  same  military  and  financial^ 
;and  the  Hundred  functions  as  under  Edward  I.^  The  officials: 
Years'  War  ^f  ^^^  Chamber  and  Wardrobe  provided! 
the  real  ministers  of   Edward    III   from    1337  to   1341. 

Kilsby,  one  of  the  receivers  of  the  Chamber 
Kiisby  ,  -^     ,  .     ,  , 

became  keeper  01   the   privy   seal,  so  that 

this    office    fell    back    under    the    king's    discretionary 

authority.     When    he  left    England,    Edward   left    the 

Exchequer  and  almost  the  entire  Chancery  there ;  he  took 

with  him  the  office  of  the  privy  seal,  the  greater  part  of 

the  Chamber,  all  the  Wardrobe,  and  the  Great  Wardrobe, 

The  Honsehoid    which   took   up    its   quarters    in    Antwerp. 

in  the  He   set   up   in   the   Netherlands,   with  the 

chiefs  of  the  curiales,  a  government  which 

^embarked  on  a  conflict  with  that  which  he  had  left  in 

England,  and  in  which  the  third  party  dominated,  under 

the  leadership  of  Archbishop  Stratford. 

After  the  crisis  of  1341,   Edward  III,  in  spite  of  his  y 

apparent  victory,  gave  up  his  system  of  personal  rulc^ 

Edington's         He   let   Kilsby  go  to   Palestine,^  and  the 

reforms  treasurer  Edington,  bishop  of  Winchester, 

1.  It  was  under  Edward  III  that  the  cofferer  acquired  all  his  imports 
ance.  (Tout,  CJiafters,  ii-  p.  23).  The  financial  needs  of  Edward  HI 
were  no  less  than  those  of  Edward  I.  In  1362-3  the  annual  expenses 
were  ;i£J'66,666;  the  heredrtary  revenue  p£^rO,000;  customs  produced 
^£730,000,  leaving  a  deficit  of  £26,666.  (T.  F.  Tout  and  D.  M.  Broome, 
"A  National  Balance  Sheet  for  1362-3."  E.  H.  Ii.  1924).  The  Great  Ward- 
robe and  the  Privy  Wardrobe,  installed  at  the  Tower,  then  underwent 
a  great  extension.  Their  archives  and  those  of  the  Chamber  provide  the 
first  information  on  the  beginnings  of  firearms.  See  T.  F.  Tout  "Fire- 
arms in  England  in  the  XlVth  century"  E.  H.  R.  1911  :  Edward  III 
was  using  powder  in  1333-4,  and  on  1st  Feb-  1345  he  ordered  the  re- 
pairing of  his  cannons  and  the  making  of  a  hundred  rihaldos  or  mortari 
for  his  expedition  to  France  :  it  is  therefore  likely  that  they  were  used 
at  Cr6cy. 

2.  See  Const.  Hitt.  (French  Edition)  t.  II.  p.  472  n.  2.  Edington'g 
part   has    been    brought   to    light   by    Mr.    Tout,    ("Some    Conflicting 

"Tendencies"), 
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was  allowed  to  strike  the  same  blow  at  the  Chamber  as 
The  writ  Stapledon  had  struck  in   1322  :  by  writ  of 

°*  ^^^^  Jan.  21,    1356,   the  Chamber  manors  were 

restored  to  the  Exchequer.  The  griffin  disappeared.! 
The  Chamber  ^^^  Chamber  again  became  a  simple/ 
and  the  Ward-  [Household  department,  fed  by  the  Exche-/ 
f7om  Sr7 "  Muer  and  placed  under  its  control.    It  disi 

appeared  for  ever  from  history :  even 
Richard  H  never  tried  to  restore  its  political  and  admin- 
istrative importance.  The  influence  of  the  Commons  also 
contributed  to  this.  Their  financial  control  slowly  de- 
prived the  Chamber  of  the  greater  part  of  its  financial 
expedients.  For  the  same  reason,  the  Wardrobe  alscv 
dropped  back  into  obscurity. ^ 

In  exactly  the  form  in  which  it  had  been  organised 
under  the  Edwards,  the  Household  survived  itself  in  the 

Households  of  the  royal  princes,  which  had 
JMh?prinSel'^  been  formed  in  its  image.^'  The  Black  Prince 

had  a  household  almost  from  his  birth  ;  that 
of  John  of  Gaunt,  who  had  become  one  of  the  greatest 
lords  of  the  kingdom  by  his  marriage  with  the  heiress  of 
the  Lancasters,  was  scarcely  less  important.  These 
households  were  installed  in  London,  like  that  of  the 
king,  and  so  helped  to  make  that  town  the  capital  of 
realm. ^  But,  most  important,  they  gave  unity  to  the 
appanages    and   made   them    States   within    the   State. 

1.  Tout,  Place  Edward  II,  p.  174  sq.  The  Wardrobe  again  became  a 
privy  service;  see  W.  Paley-Baildon,  "A  Wardrobe  Account  of  16-17 
Richard  II"  (1393-4)  in  Archaologia,  1911,  and  the  extracts  of  accounts 
published  by  Mr.  Wylie,  Henry  IV,  iv,  pp.  193,  219,  230.  But  its  ex- 
penses continued  to  excite  complaints  from  Parliament ;  Const.  Hist. 
iii.  pp.  44,  55-     See  also  Wylie,  Henry  IV  iii.  p.  315;  Henry  V  i.  p.  26. 

2.  Mrs.  M.  Sharp,  "The  Administrative  Chancery  of  the  Black  Prince 
before  1362"  in  Essays  jtresented  to  T.  F.  Tout.  The  household  of  the 
Black  Prince  fulfilled  the  same  functions  as  that  of  Edward  of  Car- 
narvon (later  Edward  H).  But  he  had  no  great  seal,  nor,  it  seems,  any 
chancellor  before  becoming  prince  of  Aquitaine  (1362) ;  John  of  Gaunt, 
on  the  contrary,  had  one,  like  Edward  of  Carnarvon.  On  the  latter's 
Household,  see  p. 

3.  Tout,  "The  Beginnings  of  a  Modern  Capital,"  [Proceedings  of 
the  British  Academy,  xi). 
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Edward  III  found  that  it  paid  :  his  sons  were  thus  more 

easily  able  to  raise  troops  and  obtain  money  to  pay  them. 

But  this  power  could  be  turned  by  the  princes  against 

the  king  or  against  one  another  :  the  solid  administrative 

organisation  of  the  appanages  was  in  part  the  cause  of 

the  civil  wars  which  broke  out  in  the  fifteenth  century. 

Moreover,  the  king's  Household  had  not  exhausted  its  - 

creative   power.     Under  Edward   III,    it  re-establishedi 

once  more  a  secret  seal,  the  signet,  andi 
The  signet  ,•     ,       ,         ,  •  •  ,        ,     i  •    ,, 

supplied    the    kmg    with    clerks    specially  | 

attached  to  his  person.    Under  Richard  II,  the  name  of  1 

"  secretary,"  which  hitherto  had  been 
under  Richard  n  generally  employed  in  the  sense  of  "  con-  ■ 

fidant,"  is  reserved  for  one  of  these  clerks 
and  assumes  a  precise  administrative  sense  :  he  is  the 
clerk  of  the  secret  seal. 

The  office  of  the  signet  and  the  secretary  are  found 
again  under  the  Lancastrians,  but  for  a  long  time  they  • 

played  no  part  in  politics.  But  between! 
La°nc"st?ian8       H37  and  1443,  Henry  VI  opposed  his  officej 

of  the  secret  seal  to  the  Chancery  and  to' 
the  privy  seal,  which  were  in  the  hands  of  the  magnates,! 
Under  and    Edward    IV    employed  his   secretary,' 

Edward  IV        William  Hatclyffe,  on  numerous  embassies 
between  1464  and   1480.^    Still,  it  was  only  under  the 

1.  On  the  Office  of  the  secret  seal  and  the  secretary,  see  Miss  L.  B. 
Dibben,  "Secretaries  in  the  Thirteenth  and  Fourteenth  Centuries" 
(E.  H.  P.,  1910);  Mrs.  F.  M.  G.  Higham,  "A  Not«  on  the  Pre-Tudor 
Secretary,"  in  Essays  presented  to  T.  F.  Tout  [and  T.  F.  T.  Plucknett, 
"The  Place  of  the  Council  in  the  Fifteenth  Century,"  Trans.  Eof. 
Hist.  Sac,  Fourth  Series,  i.  1918].  In  1347  the  keeper  of  the 
privy  seal  is  still  called  secretarius.  Henry  IV  mentions  "one 
of  the  clerks  of  our  signet."  After  1437,  the  Council  had  to  recognise 
that  the  affixing  of  the  privy  seal  could  not  be  refused  on  the  pro- 
duction of  a  warrant  under  the  signet  and  in  1444,  the  king  pro- 
claimed that  all  gifts  made  since  1432  in  virtue  of  letters  under  sign 
manuel,  signet  of  the  Eagle,  or  signet  of  arms,  "as  well  as  those 
sealed  by  the  chamberlains  and  the  clerk  of  the  council,"  were  as 
legal  as  if  the  chancellor  had  received  a  warrant  under  the  privy  seal. 
The  secretary  was  then  Thomas  Beckington,  the  most  notable  secretary 
of  the  Lancastrian  period.  It  is  therefore  remarkable  that  no  mention 
is    made    of    him  :     we    conclude    that    the    signet    was    then    at    the 
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Tudors  that  this  last  creation  of  the  Household  assumed 
full  importance,  when  Thomas  Cromwell,  after  the  fall 
of  Wolsey,  made  the  secretary  the  political  heir  of  the ' 
•chancellor. 

Like  the  administrative  history  of  the  sections  de- 
tached from  the  Curia,  that  of  the  Household,  which  is, 
3.S  it  were,  its  counterpart  after  the  last  years  of  John 
Lackland,  cannot  be  completely  isolated  from  poli- 
tical history.  If  the  Household  became  the  executive\ 
agent  of  the  royal  will,  it  owed  this  mainly  to  the  fact 
that  the  barons  had  succeeded  in  placing  the  Exchequeri 
and  the  Chancery  under  their  control.  The  rivalry  of 
these  administrations  was  thus  in  large  measure  pro- 
voked by  the  struggles  which  set  the  king  and  the  barons 
-at  grips  with  each  other.  But,  in  its  turn,  it  throws  a 
vivid  light,  as  we  are  now  about  to  try  to  prove,  on  the 
history  of  the  Council,  which  was  the  principal  theatre 
of  that  strife. 


disposal  of  all  the  clerks  of  the  office,  that  the  secretary  was  not 
yet  its  exclusive  keeper,  and  that  his  official  situation  was  stiU 
inferior  to  that  of  the  chamberlain  and  of  the  clerk  of  the  Council. 
Hatclyffe  was  a  layman,  the  king's  physician ;  nor  are  his  numerous 
journeys  abroad  compatible  with  the  custody  of  the  signet.  In  this 
reign  the  organisation  of  the  office  still  seems  little  advanced. 


V. 


The  Council  and  the   Origins   of   the 
House    of    Lords. 

From  the  beginning  the  Council  was  the  rentr^  of 
initiative,  and  co-ordination  in  th^Cjiriaj.  the  Exchequer 
t  nc  o»  ^"*^  ^^^  Chancery  merely  carried  out  its 
the  Council  from  orders,  and  when  these  departments  failed 
the  beginning  j^  obtain  its  confidence,  the  Council  did  not 
hesitate  to  create  others  drawn  from  the  Household,  as 
we  have  seen.  To  be  able  to  deliberate  there  was  no  need 
for  the  Council  to  be  a  permanent  and  closed  body ;  and 
moreover,  the  king  wished  to  consult  whomsoever  he 
pleased.  As  a  particular  section  of  the  Curia,  the  Coun- 
cil did  not  begin  to  appear  until  the  thirteenth  century 
and  did  not  finally  obtain  a  separate  individuality  until 
the  reign  of  Richard  H.  Having  no  fixed  personnel  and 
no  bureaucratic  organisation,  it  did  not  let  itself  become 

imprisoned  by  tradition.    Even  when  it  had 
It  always  kept    ,     ^  -^  •       ,     i.     i         •      i  . 

the  right  to       become    an   organised   body,    it    kept   the 

decide  t id  to     liberty  of  decision  and  the  faculty  of  in- 
innovate  -^  ,,.,•'. 

novation,  because  it  shared  in  the  sovereign 

power,  whose  business  it  was  to  redress  grievances  and 
remedy  the  insufficiency  and  the  imperfection  of  com- 
mon law  and  administrative  custom.  It  kept  in  this  way 
V^  strong  hand  upon  the  government  and  administration 
of  the  kingdom. 

This  is  shown  in  a  most  curious  manner  in  the  domain 
of  justice.  Whereas  the  Exchequer  and  the  Chancery 
became  courts  of  common  law,  the  Council , 
pro?e*dire^  remained  the  master  of  its  procedure, 
differing  from  because  it  set  up  for  itself  a  special  chan- 
the  common  law  ^^^^^    ^^^^  ^^^   ^^.^^  ^^^j^    ^^^^   ^^^  ^-^^^^^^ 

fit  never  used  juries ;  it  either  enquired  by  writ  and  by 
administrative  means,  or  it  questioned  the  pleaders  and 
even  obliged  the  accused  to  give  evidence  against  him- 

406 
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self  by  putting  him  upon  oath.  The  Chancery  having 
►  Writs  created,    in    1346,    a    writ    quibusdam    de 

causis,  and,  later,  a  writ  sub  poena,  which 
cited  the  person  named  to  appear  without  indicating  the 
charge,  the  Council  seized  upon  them  and  issued  them  in 
French,  under  the  privy  seal.  It  kept  no  judicial  record 
and  proceeded  in  secret.    From  the  end  of  the  thirteenth  ^/ 

century  it   nominated   extraordinary  com- 

Extraordmary      _•      •  /  •     .  ^  .,,        -^ 

commissions       missions   (commissions  of  trailbaston  and 
commissions   of   oyer   el   terminer)  to  re- 
establish order  in   the  counties,    employing   the   same 
procedure.    It  was  contrary  to  the  common 

?dvSges°1.i     ^^'^  ^"^  ^ff^^'^d  "o  guarantee  to  property 

the  jurisdiction  and  to  individual  liberty,  and  this  explains     / 

the  protests  of  Parliament.  But  since  it  was 
expeditious  and  less  costly,  and,  in  troubled  times,  moro 
effective  than  the  regular  tribunals.  Parliament  often 
resigned  itself  to  shutting  its  eyes.  ThoCouncil  was  not 
content  with  continuing  to  judge  on  appeal,  with  re 
dressing  errors,  and  with  declaring  the  law  in  order  to 
cope  with  the  new  needs  of  society  ;  it  received  criminal 
complaints  directly,  when  the  courts  of  common  law 
dared  not  take  cognisance  because  of  the  high  position 
of  the  offenders,  or  when  they  had  been  powerless  to 
have  their  sentences  carried  out.  Thus  it  kept  the  su- 
preme control  of  police  in  the  realm,  an  essentially^ 
political  attribute,  since  the  great  problem  was  always 
that  of  bringing  the  barons  to  reason,  and  the  com- 
missions were  thus  a  good  means  of  attacking  their 
franchises.* 

at  \^lt  iT,\  ^"^  /":  PP-  ^^P'  261.  288.  Mr.  Baldwin  has  studied 
extent  of  t  ?1  f  ^''"^''l  °^  *^"  Gonr.<:iY^  jurisdiction  and  the 
TuaSla^fnTT^  ?  ^PP-  ^^'  2*^^  '^■'  2^<^  ^^•>-  On  the  commissions 
01  trailbaston  (against  marauders  or  '  staff-trailer-^'M  and  nf  n„pr  ot 
terminer,   see   Con»t    Hist     ii     n     9Si  9q->      p     r       '  ^  f^  /       ^* 

thprv      'T\.^     ^  'J'l.i.    ujsc.    11     p,   2bi-28o.     Parhament   frowned   upon 

of T\J  second  statute  of  Westminster  (1285)  forbade  the  issue 
?pJr  /'*'"™'f'°"L''^''P*  ""^^^  urgent  necessity,  and  then  ?o 
of^this  r^eth?dof  L-  ^V.^^'^"'?  -^P-  267)remarks  that  as  a  resul? 
ot  tnis  method  of  choice,  the  commissioners  were  led  to  judge  according 
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Similar  observations  can  be  made  concerning  fina 

and  legislation.    We  have  seen  how  the  Council  cre£ 

for  itself  in  the  Wardrobe  and  the  Cham 
The  Coancil  and  ^  j-   .•      ^  r  .l     t-      u 

the  finances       treasuries  distinct  from  the  Exchequer,  j 

how    it    employed    these    departments 

evolve  new  financial  methods.   In  the  fourteenth  centi 

Parliament  gradually  brought  under  its  control  both 

receiving   and  the   appropriation    of  taxation,    but 

Council's  part  still  remained  considerable.    Firstly, 

customs  were  levied  without  the  consent  of  Parlian 

until  about  the  end  of  Edward  Ill's  reign;  then,  in 

matter  of  impositions,  the  initiative  belonged,  after 

to  the  Council :   it  decided  whether  they  were  neces5 

and  whether  it  was  desirable  to  summon  a  Parliame 

and  finally,   through  the  agency  of  the  Household 

continued  to  employ  expedients  of  all  sorts   to  ob 

resources ;  the  Commons  obliged  it  to  give  up  talk 

and  scutage,  but  had  far  more  difficulty  in  limiting 

abuses  of  the  right  of  purveyance  or  the  commission 

array,  and  were  never  able  to  prevent  the  Council  f 

borrowing  on  all  sides. ^ 

jt     Similarly,  when,  in  the  course  of  the  fourteenth 

turythe  distinction  between  the  statute  and  the  ordinj 

had   been    worked    out,    the    king   in 

lelisTafi^       /Council   Still  retained  a  great  part  of 

"       ^^  power  of  legislation  ;  he  modified  bill 

Parliament  before  ratifying  them ;  he  paid  member 

V  Parliament  to  have  bills  presented ;  he  took  it  upon  1 
self  to  suspend  statutes ;  he  granted  letters  of  dispe 

.   /tion  or  of  remission  ;  above  all,  he  issued  ordinance 
complete  the  provisions  of  statutes  or  to  take  their  p: 

to  the  ordinary  forms,  and  to  entrust  the  execution  of  their  dec 
to  the  sheriffs.     These  commissions  played  the  same  part  as  the  F 
justices  privStales    of  the  ancien  rigime  who   judged   without  a; 
•without  regular  forms,  and  had  their  decrees  enforced  forthwith, 
regularisation  prevented  them  from  committing  abuses,  which  had 
times  been  monstrous,  but  their  efficacy  was  greatly  diminished. 

1.  See  Const.  Hist,  ii  pp.  545  to  599.  In  the  fifteenth  cei 
Parliament  began  to  guarantee  in  each  sc'sion,  the  future  borro 
of  the  Council;   {Ibid  iii,  pp.   260-261) 
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provisionally  at  least.  The  Commons  fought  their  hard- 
est to  obtain  the  sanctioning  of  their  bills  without 
alteration,  and  to  protect  their  statutes  from  the  Coun- 
cil's enterprises,  but  with  incomplete  success.  And,  in 
spite  of  their  distrust,  they  were  themselves  obliged  to 
grant  to  the  Council  the  right  of  making  ordinances  for 
particular  circumstances,  or  to  shut  their  eyes  to  actions 
which  necessity  had  decreed.^ 

As  for  general  policy,  it  was  not  within  the  competence 
^^    ^       „     ^  of  the  Commons,   who   even   showed   un- 

The  Council  and      .,,.  ... 

general  policy     Willingness  to  express  an  opinion  in  this 

matter,  when  the  Council  consulted  them 
to  oblige  them  to  assume  their  responsibility.- 

The  government  of  the  kingdom  therefore-remained  in^ 
the  hands  of  the  Council,  and  throughout  the  whole  oi 

the  Middle  Ages,  Parliament's  part  appears 
the  government  to  have  been  very  mediocre  in  comparison. 

Besides,  nobody  dreamt  then  of  a  per- 
manent Parliament  controlling  governmental  action  day 
by  day;  still  less  would  anyone  have  thought  that  this 
control  could  come  to  the  Commons.  .»^ 

The  real  question,  the  stake  in  the  political  struggles, 
was  to  know  what  should  be  the  composition  of  the    N    > 

Council.    In  the  eleventh  and  twelfth  cen-ij/^ 
connseuors  r the  Juries    the   king    called   to   his    Consilium^ 
real  stake  in      whomsoever  he  pleased ;  usually,  his  fami-    ) 

medieval  politi*    ,.  ,  ..,  ■"  '  / 

«al  struggles       liares,  the  principal  personages  of  the  Curia, 

especially  the  great  officers  :    occasionally, 
some  barons.    If  these  latter  were  numerous,  the  "Coun-  ,' 
dl  "  which  was  later  called  "  ordinary,"  "  continual,"    S 
or  "  restricted  "  could  become  an  enlarged  Curia:  this     ) 
is  what  was  called,  at  the  time  of  Edward  I,  the  Council  '. 
in  Parliament. 

The  system  of  tenure  introduced  by  the  Norman  con- 
quest had  made  service  of  court  an  obligation  of  the 

1.  See  Ibid   ii,  pp.  426-427,  599  eq. ;  Hi,  pp.  260,  261-2. 
r   2.  See  Ibid   ii,  pp.  633  sq. ;  iii,  pp.  267-"'. 
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tenant  in  chief,  but  not  a  right. ^  In  the  thirteenth 
century  the  barons  maintained  the  opposite.  They  claim- 
ed that,  in  virtue  of  their  tenure,  they  were  the  natural 
counsellors  of  the  king.  Pride  and  interest  impelled 
them  to  drive  the  familiares  from  the  Consilium,  or 
rather,  to  reduce  them  to  the  position  of  technical 
auxiliaries.  Nevertheless  they  almost  always  proved 
incapable  of  assiduous  session  in  the  ordinary  Council. 
Therefore  the  choice  of  the  great  officers  of  the  Curia, 
the  first  among  the  familiares,  was  of  capital  importance. 
Would  they  be  chosen  from  the  barons  ?  Or  would  the 
the  king  choose  them  from  the  common  people,  the 
favourites,  and  the  functionaries  ? 

From  the  thirteenth  century  the  king  and  the  barons 
contended,  in  the  Council,  for  the  government  of  Eng- 
land :  this  is  the  true  drama  of  medieval  history.^ 

II. 

Up  to  the  thirteenth  century  we  perceive  no  rivalry 

between  the  two  elements  of  the  Consilium  regis.    The 

solidarity  of  the  conquerors  as  opposed  to 

A^rccincnt 

between  the  the  vanquished  was  probably  responsible 
barons  and  the  f^j.  jj^is  state  of  affairs  under  the  first  Nor- 

"famihares"  ,,,.,. 

up  to  the  end  man  kings;  on  the  other  hand  the  king, 
®**^**^'"**'  though  very  powerful,  asked  little  of  his 
barons,  beyond  service  in  the  host,  and  did 
not  encroach  upon  their  rights,  so  that  they  were  not 
very  anxious  to  come  to  the  Council.  But,  above  all,  the 
great  officers  were  barons ;  the  miles  litteratus  was  an 
exception,  and,  in  consequence,  the  administration  did 
not  produce  any  upstarts ;  when  a  clerk  rose,  he  became 

1.  On  this  question,  see  below,  p.  449. 

2.  The  question  arose  in  France  also.  The  familiar tf  of  the 
Capetians  were  the  object  of  the  hostility  of  the  royal  family  and  the 
nobles.  Everyone  knows  the  fate  of  Pierre  de  la  Broce  and  of 
Enguerrand  de  Marigny.  But  there  are  several  earlier  examples  of 
palace  revolutions  :  the  murder  of  Hugh  de  Beauvai?,  under  Robert  11; 
the  disgrace  of  Etienne  de  Garlande,  under  Louis  VI,  and  that  of 
Gille  Clement  under  Philip  Augustus  (Luchaire,  Manuel,  pp.  537  sq.)- 
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a  bishop,  that  is,  a  baron.  Now  the  feudal  barons  did 
not  dream  of  excluding  the  professionals  from  the  Coun- 
cil ;  it  was  axiomatic  that  the  task  of  pure  administration 
was  their  business ;  it  was  enough  that  they  should  keep 
their  place,  have  no  political  influence,  and,  above  all, 
should  obtain  but  the  smallest  portion  of  the  liberality 
which  the  king  could  dispense. 

The  situation  changed  entirely  from  the  reign  of 
Henry  H.    Royal  policy  began  to  undermine  the  feudal 

edifice ;  the  development  of  the  administra- 
SnflfcV  ^^^"    ^io"  ^^^  th®  decadence  of  the  feudal  army 

multiplied  financial  requirements :  judicial 
reforms  increased  the  number  of  lawsuits :  the  impor- 
tance of  the  cofisilium  of  familiares  grew  in  proportion, 
and  quite  naturally  began  to  excite  the  distrust  of  the 
barons.  Now,  its  composition  underwent  a  like  modifi- 
cation. The  part  of  the  professionals  grew  in  it,  not 
only  because  they  were  indispensable,  but  also  because 
they  proved  docile  instruments.  Under  Henry  HI  we 
find,  for  the  first  time,  lawyers,  Segrave  and  Passelewe, 
reaching  office  :  when  the  French  domains  had  been,  for 
the  greater  part,  lost,  under  John  Lackland  and  Henry 
HI,  foreigners  arrived  to  seek  their  fortunes  in  England  : 
both  groups  monopolised  the  king's  favours  and  became 
bishops,  whilst  others  were  soon  to  found  families  of  lay 
barons.^ 

It  was  then  that,  in  the  course  of  the  thirteenth  cen- 
tury, the  baronial  reaction  directed  its  attack  against 
the  king's  regular  counsellors.  The  outcry  against 
foreigners  supplied  a  popular  catchword,  but,  in  reality, 
the  movement  was  directed  against  all  the  upstarts  who 
were  taking  the  place  of  the  feudal  barons  and  threaten- 
ing to  invade  their  ranks  f  behind  them  doubtless,  the 

"V, 

1.  See  above,  p,.   400. 

2.  For  example,  in  1341,  one  of  the  grievances  is  formulated  thus  : 
"The  same  men  now  make  themselves  governors  and  counsellors  more 
than  their  estate  warrants"  (Baldwin  p.  80). 
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progress  of  the  royal  power  attracted  some  attention,  but 
it  is  highly  probable  that  the  material  favours  heaped 
upon  the  familiares,  and  feudal  pride,  hurt  by  the  eleva- 
tion of  these  upstarts,  excited  the  spirit  of  sedition  much 
more  than  purely  political  considerations. 

The  barons  maintained  that  service  of  court  made  them 
the  king's  natural  counsellors.  But  the  practical  realisa- 
tion of  their  claim  was  never  satisfactory.  Their  political 
The  barons  spirit  was  very  feeble,  and  personal  selfish- 
incapable  ol  ness  was  rapidly  dissolving  class  solidarity 
'  ^  which    had   for   a   moment    been    aroused. 

They  wished  to  form  the  ordinary  or  continual  Council, 
but  it  was  never  possible  to  make  them  assiduous  in  this 
matter.   Either  they  confined  themselves  to  placing  a  few 

of  their  number  in  the  great  offices,  and  these 
remedy  this.       "^^^  found  their  influence  counterbalanced 

by  the  personal  following  of  the  king ;  or 
else  they  imposed  on  the  king  counsellors  who  quickly 
yielded  place  to  the  fayniUares  :  and  it  was  in  order  to 
remedy  this  insolvency  that  the  plan  was  devised  of 
imposing  an  oath  on  the  counsellors,  and  later,  of  paving 
them.  But  the  barons  were  no  less  jealous  of  each  other 
than  of  the  upstarts,  so  that  these  aristocratic  councils  i 
were  always  very  unstable  and  had  but  a  mediocre 
authority.  In  order  to  govern  they  had  constantly  to 
call  the  other  barons  to  their  side  :  and  so,  during  the 
periods  of  aristocratic  reaction,  the  government  belonged 
less  to  the  Consilium,  in  the  narrow  sense  of  the  word, 
than  to  the  enlarged  Curia  which  was  called  Parliament 
in  the  thirteenth  century,  Magnum  Concilium,  in  the 
fourteenth  and  fifteenth  centuries,  and  which  in  the 
sixteenth  century  became  the  House  of  Lords. 

This  is  why  its  history  is  characterised  by  great  in- 
stability and  extreme  confusion.    When  the  king  was 

popular,  fortunate,  and  strong,  the  Council 
the  Conncii*'      '^^  ^^^  familiares  became  preponderant,  and 

baronial  assemblies  were  rare;  when  the 
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king  was  a  minor,  or  proved  incapable,  or  could  not 
resist  a  rising,  the  magnates  invaded  the  ordinary  Coun- 
cil and  assemblies  of  barons  were  multiplied.  It  was 
altogther  an  exception  when  Edward  III,  after  1341, 
and  particularly  Henry  V,  succeeded  in  governing  per- 
sonally though  surrounding  themselves  with  great 
barons  :  their  victories  in  France  assured  their  success, 
but  the  equilibrium  did  not  survive  them. 

These  conflicts  do  not  concern  political  history  alone. 
They  contributed  to  the  definition  of  the  membership 
and  function  of  the  Council,  and  to  the  making  of  it  into 
an  organised  body. 

III. 

When  the  barons  denounced  the  "  evil  '*  counsellors 
of  John  Lackland,  the  Consilium  regis  was  not  yet  an 
organised  institution,  The  same  holds  true 
during*the  for  the  minority  of  Henry  III.  No  Council  \ 
minority  of  of  Regency  was  appointed.  But  William  the 
Henry  III  >,  r        ,     ,  ,  t  u  u- 

Alarshal    endeavoured    to    strengthen    his 

power  by  bringing  as  many  barons  as  he  could,  not  only 
to  the  assemblies  which  were  soon  to  be  called  Parlia- 
ments, but  also  to  the  restricted  Consilium.  They  were 
never  present  regularly.  The  first  professional  lawyers, 
Stephen  Segrave  and  Martin  Pateshull,  were  constantly 
associated  with  them.^  No  essential  change  can  be  dis- 
cerned under  Hubert  de  Burgh's  rule.^ 

1.  Stubbs  [Const.  Hist.,  ii,  p.  270)  and  B6mont  (Simon  de  MontfoH 

Llll)    have    suggested   that    the  formation   of    the   Council   might  go 
ck    to    the    beginning    of     Henry    Ill's    reign,    and     especially    to    a 
Council   of    regency.     Sir.    Baldwin   opposes   this   opinion    (pp.    16    sq.) 
and   his  conclusions  are  here   reproduced.     There   is    no   trace   of    the 
nomination    of   a    Council    of    regency ;    the    official    documents    do    not 
take    cognisance    of    any    "councillors"    as    members    of    a   particular 
institution ;    tat    the    most,    the    rolls    mention    here    and    there    "the 
magnates   of  our   Council."     Mr.    Baldwin,   however,    admits   that   the/ 
ciroumstances    increased    the    importance    of    the    Consilium,    because,  J 
William    the    Marshal    and,    later,     Hubert    de    Burgh,    lacking    thai 
authority  of  the  royal  dignity,  were  obliged,  far  more  than  a  sovereign^! 
to  secure  the   co-operation  of   the  Curia  and  the  barons. 

2.  Baldwin  pp.  22  sq. 
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When  he  had  taken  over  the  government,  Henry  III 

quickly    surrounded    himself    with    foreigners,    mostly 

Poitevins,  amongst  whom  were  many  capa- 
The  Counsellors  ,  ,  u       i        i         j  .u        j     •    •  .     /• 

of  Henry  III       t)le  men  who  developed  the  administrative 

organisation  of  the  Curia  and  the  House- 
hold, for  example,  Peter  des  Roches  and  Peter  de 
Rivaux.^  But  not  all  his  favourites  were  foreigners  : 
Segrave  and  Robert  Passelewe  were  English.  Henry 
III  clearly  sought  to  exclude  from  the  government  the 
barons  who  had  conquered  his  father.  Segrave  became 
justiciar  ;2  the  seal  was  taken  from  Ralph  Neville,  and 
after  his  death  the  Chancery  was  constantly  changing 
hands,  and  was  given  to  subordinates.^ 

As  early  as  1234  the  attacks  began,  and  in  1237  the 
king  had  to  allow  the  nomination,    in   Parliament,   of 

twelve  counsellors,  on  whom  an  oath  was 
the  oath,  1237    imposed   for   the   first   time.*      Henry   III 

quickly  got  rid  of  them.  In  1244,  to  avoid 
being  forced  to  accept  a  plan  of  reform,  he  himself 
presented    to    the    Parliament    four   counsellors    of    his 

choice.^  From  that  moment  we  find  many 
Institution      *  references   to    a    Council    of    limited    and 

definite  personnel.  The  conflict  between 
the  king  and  the  barons  thus  seems  to  have  precipitated 
the  setting  up  of  the  Council  as  a  particular  institution. 

1.  Baldwin,   p.   23   sq.      See  above,    pp.    385-386. 

2.  See  Const.  Hist,  ii  p.  51.  Ee-established  by  the  barons  in  1258, 
the  office  finally  disappeared  in  1265. 

3.  Above,  p.  375. 

4.  Baldwin,  p. 26.  Stubbs  {Const.  Hist.,  ii,  P-  54)  does  not  mention 
the  appearance  of  the  oath  in  1237.  In  France  it  exists  under 
Philip  III. 

5.  Baldwin,  p.  29.  The  plan  of  reform  is  noticed  by  Stubbs  (Const. 
Hist.,  ii,  p.  62),  but  he  does  not  mention  the  king's  stratagem 
described  by  Mr.  Baldwin.  The  latter  observes  that  Henry's  plan 
of  creating  a  privy  Council  from  which  the  barons  would  be  entirely 
or  almost  entirely  excluded,  appears  in  the  plan  of  government  estab- 
lished for  Apulia  when  Henry's  son,  Edmund,  was  candidate  for  the 
Silician  throne  in  1256  :  this  plan  contained  a  Council  in  which  only 
two  barons  were  to  sit. 
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Its  composition  played  an  essential  part  in  the  great 
■crisis  which  began   in   1257.     In  that  year  the  plan  of 

reform  did  not  attempt  to  regulate  the 
1267-1266  composition  of  the  Council,  but  it  claimed 

to  subject  its  members  to  the  oath.^  This 
expedient  later  seemed  insufficient,  and  the  Provisions 
of  1258  set  up  a  Council  of  Fifteen  controlled  by  com- 
mittees. But  these  rules  were  not  strictly  observed,  for 
the  barons  did  not  serve  regularly. 2  New  attempts  were 
made  in  1263  and  in  1264.  After  Lewes,  the  barons 
delegated  to  three  of  their  number  the  nomination  of  a 
Council  of  Nine,  who  were  to  take  oath,  and  it  was  stipu- 
lated thatthreeat  least  should  always  be  present.  The  king 
in  particular  could  not  choose  the  great  officers  without 
their  consent.  We  know  little  of  the  functioning  of  this 
Council,  but  Mr.  Baldwin  regards  it  as,  beyond  doubt, 
irregular  and  disorganised.^   The  principal  result  of  all  , 

this  upheaval  was  that  the  necessity  of  a  '' 
the  crisis  perpianent  Council   of  stable  organisation 

became  clear  to  the  minds  of  all.  Henry 
III  himself  remembered  the  lesson.  In  truth,  as  soon  as 
the  king  was  once  more  able  to  choose  his  counsellors, 
the  Council  again  became  what  it  had  been  in  the  twelfth 
century,  a  temporary  assembly  of  variable  composition, 
in  which  the  familiares  were  subordinated  to  the  barons. 
But  in  1 27 1,  when  Henry  III  was  ill  and  impoverished, 
and   Edward  was  setting  out  for  the   Holy  Land,   he 

1.  Baldwin,  p.  30.  This  claim  occurs  in  the  list  of  grievances 
mentioned  but  not  analysed  by  Stnbbs  [Cont.  Hist.,  ii,  p.  73). 

2.  But  see  Mr.  F.  M.  Powicke's  study,  "Some  observations  on  the 
baronial  council,  etc."  in  Essays  presented  to  T.  F.  Tout,  which  throws 
some  remarkable  light  on  the  history  of  the  crisis  and  rectifies  the  views 
of  Stubbs  (Const.  Hist.,  ii,  pp.  83-84)  on  the  Provisions  of  Westminster. 
Mr.  Powicke  shows  that  the  Council  of  Fifteen  was  the  real  master 
of  the  government,  and  that  the  Provisions  of  Westminster  tended, 
not,  as  Stubbs  thought,  to  diminish  its  authority  over  local  adminis- 
tration, but  on  the  contrary  to  strengthen  it,  with  the  object  of 
repressing  the  abuses  of  franchises,  he  believes,  and  of  re-establishing 
order. 

8.  See  Const.  Hist.,  ii,  p.  94;   Baldwin,   pp.   33  sq. 
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named  a  Council  and  made  it  take  oath  :   for  the  first 
time  this  expedient,  invented  by  the  barons,  was  incor- 

1    porated  in  the  king's  government.^ 

Naturally  it  suited  Edward  I  admirably.     From  the 

first  year  of  his  reign  we  have  to  deal  with  jurati  de 

consilio.^  The  oath  became  a  regular  prac- 

"EdwaJrif  ***    ^^^^-    ^"t  Edward  did  not  fix  the  number 

sworn  members   of  his  swom  counsellors  and  he  reserved 

J  the  right  of  adding  to  them  counsellors  who 

had  not  taken  the  oath.  Moreover,  the  sworn  coun- 
sellors were  not  always  present :  the  king  sent  them  on 
missions  and  employed  them  for  all  purposes,  at  long 
distances.  Thus  the  effective  composition  of  the  Council 
always  remained  variable.  But  of  course  so  strong-willed 
a  king  jealously  kept  to  himself  the  nomination  of  the 
Council,  and  allowed  the  barons  only  a  very  small  p)art 
in  it.-  The  permanent  nucleus  was  composed  in  the  main 
of  the  chiefs  of  the  Curia  and  of  the  Household  :  the 
chancellor,  the  treasurer,  the  chamberlain,  the  steward, 
the  keeper  and  the  controller  of  the  wardrobe,  some  jus- 
tices, some  Exchequer  barons,  and  some  Chancery  and 
,  Wardrobe    clerks :    all  told,    from    thirty    to    thirty-five 

(';  persons.^  Edward  added  to  these  a  few  confidential 
agents  :  a  Franciscan,  a  Dominican,  and  some  foreign 
^bankers.    It  is  certain  that  many  of  them  were  sworn. 

1.  Baldwin,  p.  37.  Stubbs  does  not  appear  to  have  known  of  this 
precedent. 

2.  Baldwin,  p.  71  :  the  barons,  the  bishops  and  the  chancellor  (not 
sworn)   cuTn  juratis  de   consilio. 

8.  Stubbs  thought  {Const.  Hist.,  ii,  p.  273)  that  the  permanent 
Council  had  all  taken  oath. 

4.  For  Edward  Fb  Council,  see  Maitland,  pp.  xxxvi  sq.  ;  Baldwin, 
pp.  71  sq.  ;  Tout,  Chapters,  ii,  pp.  148  sq.  Mr.  Baldwin  cites  examples 
of  sworn  barons  :  in  1296  the  archbishop  of  Dublin  and  Hugh  le 
Despenser;  in  1306,  John  Salmon,  bishop  of  Norwich  (he  prints  the 
■writ  on  p.  91). 

5.  Maitland  takes  from  the  acts  given  during  the  Parliament  of 
1305  the  names  of  the  persons  attesting  them,  (Maitland,  pp.  xl,  xli), 
but  we  cannot  conclude  that  they  were  all  members  of  the  CounciL 
Mr.  Pollard  says  that  at  the  end  of  the  reign  the  Council  must  have 
included  some  70  members — including  5  earls,  4  bishops  and  17  barons^ 
31  officials  and  judges,  and  6  magiain.  (Bvot-ution  of  Parliamtnt,  p.  30). 
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Most  of  the  time,  they  alone  were  present :  many  acts^ 
including  gifts,  sentences,  and  even  statutes,  bear  their 
attestations  alone.  However,  at  ail  times  there  were  a  few 
sworn  barons.  But  we  have  proof  that  they  were  rarely 
anxious  for  this,  because  the  oath  obliged  them  to  be 
assiduous  in  attendance,  and  this  seemed  to  injure  their 
dignity.  1  Most  frequently  the  magnate  who  attends  the 
Council  is  summoned  to  it  expressly,  by  a 

Counsellors  .  ,,.  ,  ...  ,, 

Bnnumoned  by     writ  resemblmg  that  which  would  summon 

writ  of  privy      hi^Q  to  Parliament,    but   issued  under  the 
teal 

privy  seal."   For  Edward  I  the  "continual" 

council    is   essentially  the  assembly   of   his  familiares. 

He  speaks,  in  1289,  of  those  who  are  de  consilio  nostra 

seu  familia  nostra.^ 

Still,  it  remained  established  that  a  baron  summoned 

to  Parliament  became  a  member  of  the  Council  for  the 

occasion,    and  the   addition   of   the   Com- 

The  Council  in    mons   in    no   wise    changed    this    custom^ 

Parliament  „,  ...  .      ,        ="  , 

1  he  consilium  regis  thus  once  more  became 

the  enlarged  Curia,  and  that  is  why  Mr.  Baldwin  main-!/ 
tains,   after  Maitland,  that  there  was  under   Edward  I  ^ 
only  one  Council.*    In  this  sense,  then,  we  can  say  that 
Edward  I  innovated  less  than  at  first  appears :  like  alt 
his  predecessors  he  attempted  to  govern  with  his  fam-    , 
iliares,  but  he  did  not  cease  to  associate  with   them  a. 
more  or  less  considerable  number  of  barons  at  the  great 
feasts  or  according  to  circumstances. 

It  is,  however,  none  the  less  true  that  Edward  I  had 


1.  In  1386  the  archbishop  refused  to  swear  because  it  was  the- 
privilege  of  his  church  to  be  present  at  all  Councils,  "secret  or  not." 
(Baldwin,  p.  100). 

2.  M.  Petit-Dutaillis  reproduced  in  the  Fren»h  edition  of  the  Const. 
Eiet.y  t.  ii,  p.  311,  n.  2,  a  writ  of  this  kind,  from  M.  Deprez,  Z^- 
eeeau  prive. 

3.  Tout  Cha-pters,  ii,  p.  150,  note  1  :  by  letters  patent  of  13  June,. 
1289,  Edward  authorises  Itier  d'Angouleme,  constable  of  Bordeaux,, 
io  keep  with  him  those  whom  he  wishea  "de  consilio  nostra  sem 
familia  nostra." 

4.  Baldwin,  pp.  67  sq. 
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three  sorts  of  counsellors :   the  sworn  members,   those 
'i     Snmmary  on      ^^°  were  summoned  under  privy  seal,  and 
the  Council  of     those    Summoned    under    the    great    seal. 
^"  From  one  assembly  to  the  next,  the  com- 

position of  each  of  these  three  categories  of  counsellors 
varied  at  his  discretion,  and  he  cared  little  about  fixing 
the  organisation  of  the  Consilium,  but  he  evidently  held 
three  sorts  of  Councils. 

I.  Those  to  which  he  called  the  sworn  counsellors, 
of  whom  some  might  be  barons;  this  is  the  "ordinary" 
or  "continual  Council." 

2.  Those  to  which  he  called  in  addition  a  more  or  less 
considerable  number  of  barons  by  writ  of  privy  seal ;  at 
this  period,  this  kind  is  not  distinguished  from  the 
"ordinary  Council",  but  it  will  later  become  the  Magnum 
Consiliinn. 

3.  Those  which  he  convoked  by  writ  of  the  great 
seal  •}  it  is  before  this  Council  that  the  Commons  ap- 

;  peared  from  time  to  time;  soon  the  name  of  "Parlia- 
ment" will  be  reserved  for  the  assemblies  of  which  they 

1.  The  difference  between  the  Council  and  the  Council  in  Parliament  t 
appears  clearly  in  1305;  on  March  21,  all  those  who  were  not  of  the 
king's  Council,  inrluding  the  barons,  were  authorised  to  withdraw;: 
the  Parliament  still  continued,  however,  for  the  sense  of  the  word 
was  not  yet  restricted,  and  it  continued  to  apply  to  the  meeting  of 
a.  council  :  even  the  epithet  "general"  was  still  used  for  it.  But  it 
is  evident  that,  in  the  terminology  which  was  soon  to  prevail,  and 
which  has  become  classic,  the  assembly,  from  March  21st,  1305,  was 
no  longer  a  Council  in  Parliament  or  a  Parliament,  but  an  ordinary 
Council.  On  April  5th  the  bishop  of  Byblos  produced  there  a  papal 
bull  inviting  the  king  to  put  him  in  possession  of  a  priory.  Maitland, 
has  reproduced  the  names  of  the  counsellors  who  were  present  that 
day.  They  numbered  36,  of  whom  21  were  members  of  the  Curia; 
among  the  others  were  2  bishops,  3  earls,  and  10  knights,  who  in 
reality,  had  been  personally  summoned  to  the  Parliament.  (Maitland, 
pj).  xlii  sq.  ;  no.  464,  p.  297).  Now  there  had  appeared  in  Parliament 
95  prelates,  9  earls,  and  94  barons  (ibid,  p.  xxxv).  In  consequence, 
setting  aside  the  special  competence  of  the  Council  in  Parliam-ent 
respecting  the  vote  of  the  aid,  it  is  clearly  distinguished  from  the 
ordinary  Council  :  to  one,  as  to  the  other,  the  king  only  admitted 
those  barons  whom  he  had  summoned,  but  the  ordinary  Council  was 
open  only  to  a  very  small  number  of  persons  expressly  designated. 
The  assembly  of  April  5th,  1305,  corresponded  to  the  second  of  the 
categories   which  we  have  distinguished   in  the    text. 
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•form  a  part :  in  this  "Council  in  Parliament"  the  sworn 
members  did  not  sit  as  of  right ;  they  were  summoned 
to  it  under  the  great  seal,  like  the  other  members.^ 

IV. 

The  preponderance  of  the  men  of  the  Curia  in  the 
Council  was  felt  all  the  more  strongly  by  the  baronage 

since  they  were  increasingly  developing 
barons  against  ^^e  Household  services,  especially  that  of 
the  lamiiiares'  the  Wardrobe :  the  king  governed  and 
of  Edward  I  ^     ■    ■  ,       a    u  %  X  i 

administered  by  means  oi  the  same  low- 
born agents  whom  he  then  thrust  into  the  great  offices 
and  provided  for  at  the  expense  of  the  Church.-  Accord- 
ingly,   the    attempts    of    the    thirteenth    century    were 

^  „         resumed    under   Edward   II.     During   the 

Edward  II  ,        r    i  •  •    •  t-j  . 

first  months  or  the  reign,  it  is  true,  hdward 

II  seemed  to  live  on  good  terms  with  the  barons  ;^  in 

reality  he  had  the  same  idea  as  his  father  concerning 

the  extent  of  his  authority.    But  he  had  no  capacity  for 

government,  and  did  not  distinguish  between  his  royal 

authority  and  his  individual  caprice  :   he  distrusted  his 

ministers,  if  they  were  capable  and  independent,  almost 

as  much  as  if  they  had  been  barons,  and  he  would  have 

no  one  with  him  but  his  favourites.    He  aggravated  the 

1.  It  is  certain  that  not  all  the  sworn  members  were  present  at 
each  meeting  of  the  ordinary  Council,  nor  were  they  all  summoned 
to  Parliament,  though  many  of  them  attended.  (33  in  1305;  Maitland, 
p.  xxxvi).  Edward's  Council  greatly  resembles  that  of  Philip  the 
Fair.  In  1303  there  exists  a  "Grand  Conseil,"  "Conseil  Hroit  ou 
secret  "  whose  members  are  nominated  by  letters  patent  and  take 
oath ;  Philip  the  Fair  also  holds  solemn  Councils  at  which  there  appear 
the  unsworn  barons ;  finally,  he  calls  together  assemblies  which  later 
will  take  the  name  of  States-general. 

2.  See  above,   pp.   390-391. 

3.  On  Edward  II's  reign,  see  Tout,  Place  Edward  II  and  Conway 
Davies,  Baronial  Opposition  to  Edward  II,  1917.  In  France  the  feudal 
reaction  of  1314  was  similarly  directed  against  the  Council  of  the 
ruriales.  Under  the  last  three  Capetians,  at  least  under  Louis  X  and 
Charles  IV,  the  chief  of  the  Council  was  Charles  of  Valois  in  reality  : 
Luchaire,  Manuel  pp.  537  sq. ;  Petit,  Charles  de  Valois,  (Thise 
Lettres,   1900),  pp.   144   sq. 
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position    by    his    blind    devotion    to    Gaveston,    whose 

boasting  and  free  talk   mortally  wounded  the  barons; 

now  he  was  a  Gascon,  and  again  the  out- 
The  outcry  ■      ^   c       •  j  .      ^ 

against  the         Cry  against  roreigners  served  as  a  pretext 

foreigners  was    for   sedition.     Stubbs    has    passed    severe 

merely  a  .     ,  ,         r  i 

pretext  judgment    upon    the    fourteenth     century 

barons  because  he  had  a  high  idea  of  the 
national  sentiment  and  disinterestedness  of  those  of  12 15 
and  of  1258.     Mr.  Tout  has  put  the  facts  back  into  their 
true  perspective;  it  was  neither  better  nor  worse  in  131 1 
than    under    John    or    Henry    IH.^      The 

The  Coancil         r\  j-  r  •      j\lu  1   • 

in  1311  Ordinances  or  131 1  required  the  expulsion 

of  the  "evil"  counsellors  and  the  appoint- 
ment of  fit  and  proper  persons  to  the  great  offices  and 
to  the  Council.    But  the  Ordainers  established  no  plan 
for  choosing  them.    They  did  not  seem  anxious  for  the 
creation  of  a  permanent  Council  such  as  that  of  1264; 
they  rather  inclined  to  summoning  the  barons  frequent- 
ly, and  decided  that  Parliament  should  be  held  once  or 
twice  a  year.    In  consequence,  after  their  departure,  the 
Council  again  became  just  what  it  had  been  before.-    In 
13 16,    at    the    parliament    of    Lincoln,    a 
Council  of  magnates  was  appointed  with 
Thomas  of  Lancaster  as  its  chief.    But  he  had  no  capa- 
city at  all,  and  this  Council  quickly  van- 
ished.   Another  check  came  in   13 18:    the 
new  Council  did  not  last  a  month.' 

In  fine,  Edward  II  could  always  return  at  once  to  his 

Council  of  familiares  whom  he  drew  from  the  Household, 

Edward  II         as  his  father  had  done ;  he  ruined  himself, 

^'^^"uLr^*'' ''^  ^"^  ^^^  question  of  the  Council  remained 

unsettled. 

But  the  formation  of  a  class  of  professional  adminis- 


1.  Tout,  Place  Edward  77,  p.  22. 

2.  Baldwin,   p.   93. 

3.  Const.   Hist.,  ii,  pp.   355-361 ;   Baldwin,  pp.   95  sq. 
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trators,  of  which  we  have  already  spoken,^  began  to 
A  reforming  exercise  during  this  reign  an  influence 
party  grows  up  which  Edward  I,  in  spite  of  all  his  distrust, 
among  em  ^^^  doubtless  not  forseen.  It  was  their 
alliance  with  Pembroke  which  assured  the  momentary 
success  of  the  reforms  of  131 8,  imposed  at  once  upon 
the  king  and  upon  the  Lancastrian  party.  Under  the 
Despensers,  two  of  these  men,  the  chancellor  Baldock 
and  the  treasurer  Stapledon,  checked  the  progress  of  the^, 
Chamber  and  restored  and  reformed  the  Chancery  and' 
the  Exchequer. 2  Even  so,  they  perished  with  their 
masters.  But  the  coalition  which  overthrew  Edward  II 
included  several  members  of  this  third  party,  notably 
Stratford  and  Ayermin  :  personal  interest  had  allied 
them  with  the  friends  of  the  queen  and  of  Mortimer  and 
with  the  partisans  of  Henry  of  Lancaster,  but  they  still 
remained  faithful  to  their  views,  as  Stratford's  attitude 
proved  later  on. 

Mortimer  and  Isabella  did  not  profit  by  the  lesson  : 
their  first  Parliament  named  fourteen  magnates  of  the 
Council  under  the  direction  of  Henry  of 
lM\)en"  ^°  Lancaster,  but  they  got  rid  of  them  and 
governed  with  their  creatures.^  A  coalition 
of  the  third  party,  the  Lancastrians,  and  Edward  Ill's 
friends  overthrew  them  in  their  turn.* 

For  some  ten  years,  Edward  III  showed  his  intention 


1.  Above,  p.  390,  The  constitution  of  a  class  of  royal  functionariea 
is  evident  in  France  also  as  early  as  the  thirteenth  century.  It  ie  charac- 
terised by  a  more  marked  lay  element.  Edward  I  still  employed  many 
clerks,  whereas  in  France,  under  Philip  the  Fair,  the  personnel 
becomes  entirely  lay.  The  difference  arises  from  the  much  later  begin- 
ning of  the  teaching  of  Koman  Law  in  England.  But,  in  the  fourteenth 
century,  the  Household  itself  became  a  school  of  administration  for 
laymen,  and  in  London  schools  of  customary  law  were  created.  Then 
the  official  body  was  to  some  extent  laicised.  Cf.  Tout,  "Some 
Conflicting   Tendencies." 

2.  Above,  pp.   367,  400. 

3.  See  Const.  Hist.,  ii,  p.  386 ;  Baldwin,  p.  98. 

4.  For  the  history  of  the  Council  during  the  reign  of  Edward  III; 
Tout,  "Some  Conflicting  Tendencies." 
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of  securing  the  co-operation  of  the  magnates,^  whose 

leader  was  still  Henry  of  Lancaster,  and  of 

the  reign  oi       the  families  which  had  risen  through  the  dis- 

Edward:  the  charg^e  of  public  services,  above  all,  of  the 
Stratlords  „         r      .  i        •      ,     ,     ,     ,  ,  •  , 

btratrords,   who  included  three  bishops  in 

their  family.  John  Stratford,  made  archbishop  of  Can- 
terbury in  1333,  and  his  brother  Robert,  bishop  of 
Chichester  in  1337,  were  chancellors  in  turn.  In  reality, 
the  former  was  also  master  of  the  Treasury.  But  little 
by  little  Edward  III  freed  himself  and  returned  to  his 
father's  policy.  The  Wardrobe  and  the  Chamber  as- 
sumed new  developments,  and  Kilsby,  the  keeper  of  the 
privy  seal,  became  the  king's  right  hand.^ 

On  the  eve  of  embarking  for  the  Netherlands  in  1338, 
Edward  III  set  up  a  Council,  of  which  the  chancellor  and 
the  treasurer  were  the  principal  members,  in  order  to  ex- 
ercise, in  reality,  the  regency  in  the  name  of 
ol  1338  the  little  Duke  of  Cornwall ;  it  was  a  council 

of    administrators    attached    to    traditions. 
He  took  away  with  him  almost  the  entire  Household, 
and  attached  to  his  person  another  Council 
the  Netherlands  composed  of  familiares  and  of  barons  who 
were  a  party  to  his  designs  against  France, 
and  therefore  entirely  docile.    Now  by  the  ordinance  of 
Walton    he   subordinated   the   Council   of 
of'waiton^"'^'     regency  to  his  own  ;  he  even  took  away  the 
The  conflict       great  seal  and  entrusted  it  to  Kilsby  who 
two  Councils       thus  became  the  real  chancellor.    The  con- 
flict between  the  two  Councils  soon  began. 
Under  Stratford's  direction,  the  administrators  left   in 
England  gained  the  victory  :   they  sent  so  little  money 
to  Edward  III  that  he  yielded  :   he  gave  the  presidency 
of  the  Council  to  the  archbishop  and  left  him  in  control 

1.  Baldwin,  p.  99  :  in  1332  Edward  declares,  in  Parliamert,  that  he 
will  have  certain  named  magnates  to  counsel  him. 

2.  Tout,  "Some  Contiicting  Tendencies;'"  this  is  the  man  whom  Stubba 
calls  Kildesby,  Const.   Hist.,  ii,  pp.   406  and  411. 
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of  the  government.^  But  the  evil  was  done  and  the 
campaign  failed.  Edward  returned  in  a  rage  on  Novem- 
ber 30th,  1340,  and  set  out  to  avenge  himself. 

He  at  once  dismissed  the  great  officers  and  most  of 
the  justices.    For  the  first  time,  the  jealousy  of  the  lay- 
functionaries   showed    itself   officially    and 
oi  1341  provided  the  pretext  with  which  the  king 

coloured  his  action  :  it  was  pointed  out  that 
he  ought  not  to  appoint  to  the  great  offices  men  who 

.   ^     were  sheltered  from   all   responsibility  by 
Rivalry  of  the  ^       r     ,  t-       .u     ^     .  .•  o 

clerks  and  the    benefit  of  clergy.    For  the  first  time,  Eng- 

laymen  l^j^^j  j^^^^  ^  lay  chancellor  and  a  lay  trea- 

surer. We  know  how  the  magnates  refused  to  let  the 
archbishop  be  excluded  from  the  Council  in  Parliament, 
and  obliged  the  officials,  with  Kilsby  at  their  head,  to 
leave  instead,  and  demanded  that  the  great  officers  and 
the  justices  should  be  nominated  in  their  presence;  in 
case  of  vacancy  the  king  should  consult,  in  Parliament,- 
the  lords  "whom  the  king,  in  his  privy  Council,  should 
no  longer  oppose."  We  also  know  that  when  Parlia- 
ment was  dissolved,  the  king  revoked  his  concessions.^ 
But  in  reality,  though  he  resumed  the 
restores  agree,   choice  of  his  counsellors,  Edward  III  gave 

ment  between  up  imitating  his  father.  The  privy  coun- 
the  "familiares"      ,,  ,.  ,  r  .1       /-.      • 

and  the  barons  sellers  were  mostly  members  or  the  Curia 

and  of  the  Household.    It  was  enough  to 

add  to  them  a  few  lords  or  bishops  ;^  but  magnates  con- 

1.  For  this  purpose  Edward  made  a  short  stay  in  England  in  1340 ; 
he  made  in  Parliament  other  far-reaching  concessions  in  return  for 
a  vote  of  fairly  large  subsidies,  which  were,  moreover,  raised  by 
collectors  wholly  independent  of  the  administration.  See  Const.  Hist., 
ii,  pp.  408-409  and  597. 

2.  On  the  crisis  of  1340  to  1341,  see  Ibid,  ii,  p.  409;  Baldwin,  p.  99; 
and  chiefly  Mr.  Tout's  article  cited  above,  p.  421,  n.  4;  this  article 
has  entirely  reconstructed  the  story,  and  brought  out  the  importance 
of  the  Ordinance  of  Walton  [See  also  Tout,  Chapters,  iii,  pp.  69-150]. 

3.  Baldwin,  pp.  100  sq.  He  gives,  examples  of  lay  lords  and 
"retained"  bishops,  i.e.,  bishops  nominated  to  be  permanent  members 
of  the  Council.  In  his  opinion,  the  oath,  under  Edward  III,  does  not 
aim  at  forming  an  exclusive  body  or  at  giving  a  personal  right  to  sit 
in  the  Council,  but  at  imposing  on  the  lords  an  obligation  to  attend. 
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tinued  to  be  summoned  to  the  Council,  and  those  who 

were  willing  to  attend  were  well  received ;  some  showed 

themselves  more  assiduous  than  others  in  the  "small" 

or  "secret"  councils  which  Edward  adopted  the  practice 

of  calling  twice  or  three  times  a  year.    And  above  all, 

the   great   officers  were  usually  bishops  who   had   the 

confidence  of  the  barons;   in    1343,  the  Chancery  was 

restored  to  a  bishop,  and  the  treasury  soon  had  the  same 

fate.^  The  most  influential  of  these  new 
Edington 

oihcers   was   hdmgton,   treasurer  in    1345, 

bishop  of  Winchester  in  1346,  and  chancellor  from  1356 
to  1362  ;  he  it  was  who,  in  1356,  ended  for  ever  the  power 
of  the  Chamber,  in  favour  of  the  Exchequer  and  the 
Chancery.  It  was,  therefore,  the  third  party  which 
triumphed.  Edington  had  played,  with  greater  success, 
the  same  part  as  Baldock  and  Stapledon  under  Edward 
II.  The  familiares  of  the  Household  continued  to  serve 
in  the  offices,  but  they  showed  themselves  conservative 
and  prudent ;  the  bishops  who  directed  the  great  public 
services  behaved  in  the  same  manner  and  in  no  wise 
opposed  the  king.  Unity  was  restored  in  the  adminis- 
tration and  the  Council,  as  at  the  time  of  Edward  I,  but 
this  time  by  a  common  agreement  between  the  king  and 
the  barons. 

This  tranquillity  was  partly  due  to  Edward  Ill's  char- 
acter and  to  his  foreign  policy.    The  barons  undeniably 

yielded  to  the  seduction  of  the  roi  chevalier, 
Causes  of  the  all  of  whose  tastes  and  faults  they  shared. 
EdwaTd'"  con-  T^^  French  war  attached  them  to  him  by 
cessions  to  the    interest  and  by  lure  of  adventure.     But  it 

is  probable  that  neither  the  king's  domin- 
ance nor  warlike  passions  would  have  sufficed  to  make 
them  forget  their  interests ;  if  they  consented  so  easily 
to  the  compromise  which  ended  the  crisis  of  1341,  it  was 
because  Edward  loaded  them  with  all  sorts  of  individual 

1.  See   Const.    Hist.,   ii,   pp.   432-33. 
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favours ;  in  particular  he  did  not  refuse  them  immunities 
or  franchises,  and  he  abandoned  the  local  administration 
to  them.^  Edward  III  thought  only  of  the  present 
moment :  he  needed  the  barons  to  make  war,  and  he  won 
them  no  matter  how,  in  the  same  way  as  he  secured  the 
co-operation  of  the  Commons  by  yielding  gradually  to 
their  demands.  Moreover  he  believed  that  the  Crown  was 
sufficiently  strengthened  against  any  baronial  counter- 
attack by  the  gathering  of   many   great   fiefs  into  the 

„.  hands  of  his  children  ;2  he  did  not  foresee 

The  appanages      .     ^     .  u      j-     . 

that  the  appanages,   as  soon  as  he  died, 

would  bring  about  the  ruin  of  the  royal  power  by  their 

rivalry  developing  into  civil  war.    In  this  respect,   his 

policy    recalls   that  of  the  Valois,   especially   John  the 

Good,  whom  he  resembles  in  character. 

As  long  as  he  was  successful  and  active,  internal  peace 

continued.    But,  after  1370,  circumstances  became  threa- 

^^   n        ,  1     tening.     In    137 1    Parliament  again  asked 

The  Council  in  =•  ^'  ° 

1371  and  in       for  lay  officers  ;^  in  i  J76  the  Good  Parlia- 

^^^®  ment  demanded  that  the  Council  should  be 

' 'strengthened"  by  ten  or  twelve  lords  "to  remain  con- 
tinually" :  at  least,  six  or  four  were  always  to  be  present 
for  current  business.  The  king  was  not  asked  to  give 
up  the  right  of  choosing  them,  and  in  consequence  he 
agreed  to  name  nine,  who  took  the  oath  :  but  he  stipu- 
lated that  the  three  great  officers  (chancellor,  treasurer, 
and  keeper  of  the  privy  seal)  should  perform  their  duties 
without  the  Council's  advice :  Parliament  was  thus 
duped.  Besides,  when  it  had  gone,  the  king  dismissed 
the  nine  and  took  back  his  ordinary  counsellors.*  But 
in  reality,  Edward  himself  played  no  great  part  in  the 
crisis.     It  was  not  he  who  was  concerned:    in   137 1  he 

1.  See  below,  p.  433.  It  is  also  owing  to  this  complaisance  on  the 
king's  part  that  the  summoning  of  the  great  barons  to  the  Council  in 
Parliament  became  a  hereditary    right. 

2.  See  Const.  Hist.,  ii,  p.  436 

3.  See  Const.  Hist,    ii,  p.  441. 

4.  See  Ibid,  ii,  p.  448  sq. ;  Baldwin,  pp.  115  sq. 
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does  not  seem  to  have  looked  unfavourably  on  the  fall 
of  his  counsellors ;  in  1376,  the  question  was  that  of 
driving  John  of  Gaunt's  party  from  the  Council,  and  in 
The  aristocratic  ^377,  it  was  John  who  annulled  the  work 
factions  in  the  ot  the  Good  Parliament.^  A  new  period 
Council  1^^^  begun ;  the  aristocratic  factions,  put- 

[ting  the  king  out  of  play,  were  now  to  contend  for  the 
power. 

This  is  the  spectacle  presented   by   the  minority  of 
Richard  II  :  the  aristocracy  ruled.-  The  Council  became, 

in  fact,  a  council  of  regency  designated 
mchrrdTl*^  "*'  "o^  ^he  advice  of  the  lords  in  Parliament.'^ 

In  July  1377,  twelve  counsellors  were  added 
to  the  great  officers  :  for  the  first  time,  the  whole  Council 

received  its  commission  by  letters  patent 
bilfomes""a"  ^"^  ^hus  took  on  the  character  of  a  definite- 
closed  body,  ly  determined  institution.  Moreover,  a 
salaries  salary  was  allotted,  also  for  the  first  time, 

in  order  to  strengthen  the  guarantee  of 
attendance  which  the  oath  had  not  been  able  to  secure.* 
But  John  of  Gaunt  and  his  adversaries  contended  for  the 
pre-eminence  :  in  October  1377,  the  Lancastrians  were 
driven   out.     Thus  remodelled,    the  Council   sat   until 


1.  The  faction  of  John  of  Gaunt  was  able  to  rely  upon  the  Lollard 
opposition.  Mr.  Tout  thinks,  however,  that  too  much  importance  has 
been  attached  to  the  so-called  anti-clerical  movement  which  came 
into  prominence  in  1341  and  in  1371  through  the  demand  for  lay 
officers.  In  1341  it  was  a  pretext  :  Kilsby  himself  was  a  clerk.  In 
1371  it  was  a  question  of  dismissing  ministers  unsuited  to  conduct 
the  war  on  account  of  their  estate.  Rivalry  certainly  existed  from 
the  fourteenth  century  onwards  between  the  clerks  and  the  educated 
laymen  (see  above,  p.  421,  n.  1),  but  England  still  continued  to  be 
governed  mainly  by  churchmen  until  the  Refonnation,  and  their 
right  to  the  lower  positions   was   never   disputed. 

2.  Under  Richard  II  the  Council  begins  to  be  better  known.  The 
Proceedings,  sparse,  it  is  true,  published  by  Nicolas,  begin  in  1386, 
and  a  journal  of  the  Council  for  the  years  1392'  and  1393  has  been 
found  (Pollard,  Evolution  of  Parliament,  p.  281).  We  have  seen 
that  at  this  time  the  pri\'y  seal  became  the  seal  of  the  Council  and 
that  one  of  the  clerks  of  this  office  became  "the  clerk  of  the  Council" 
(above,  p.   404,   n.   1). 

3.  Const.    Hist.,   ii,  p.   462;   Baldwin,  p.   120. 
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October  1378  :  it  was  the  first  time  that  a  Council  desig-  !\ 

nated  by  the  barons  sat  for  a  whole  year.^ 
Government  by  j^  ^^^g  j-j^gj^  reconstructed,  and  functioned 
the  magnates  '  t-.     i- 

under  the  same  conditions  until  the  Parlia- 
ment of  January  1380.-  This  time  demand  was  made  in 
Parliament  merely  for  the  nomination  of  the  five  great 
officers. 3  The  financial  administration  of  the  aristocracy 
had  been  bad  and  left  a  deficit  of  ;^22,ooo.  The  rivalry 
was  redoubled.  For  the  next  seven  years  the  king  n 
became  more  or  less  master  of  the  Council  once  again.*  '" 

The  cause  was,  in  part  at  least,  that  there  had  grown 
lup  around  Richard  a  group  of  favourites  who  encour- 
aged him  to  take  advantage  of  the  divisions 
/  ^oVRkhTrd"'"'  of  ^^^  aristocracy  to  give  them  the  Council. 
Richard    did    not    attempt    to    revive    the 
Wardrobe  and   the  Chamber,  but  he  relied   upon   the 
\  office  of  the  signet  and  he  filled  the  Council  with  his    | 
friends  and  his  officials.    The  magnates  were  no  longer   1 
summoned  to  the  Council  except  occasionally. 


1.  Const.  Hist.,  ii,  pp.  463-4;  Baldwin,  p.  122. 

2.  Const.   Hist.,  ii,  pp.   466-167;   Baldwin,  p.   122. 

3.  Const.    Hist.,  ii,  pp,  468-470;   Baldwin,  p.   124. 

4.  Baldwin,  pp.  124  sq.  He  observes  that  during  this  period  other 
methods  were  tried  for  controlling  the  administration.  Already  in 
1379  a  commission  .  had  been  nominated  to  examine  the  Household 
accounts.  (Const.  Hist.,  ii,  p.  469).  In  1380  another  was  appointed; 
petitions  were  also  sent  to  a  commi.ssion ;  these  parliamentary  com- 
mittees were  also  in  fact  elected  councils,  but  for  a  definite  purpose. 
Judicial  channels  were  also  used  :  Ferrers,  a  member  of  the  Council, 
was  accused  of  treason  in  the  interests  of  France,  on  the  production 
of  letters  which  were  discovered  to  be  false.  After  the  revolt  of  1381, 
Parliament  returned  to  its  direct  attacks ;  it  observed  that  the  king 
should  have  with  him  "the  best  lords  and  knights  of  the  realm." 
The  king  conceded  the  establishment  of  a  council  of  enquiry  to  seek 
out  abuses ;  its  members  are  said  to  have  sat  several  days  "in  private 
council."  (See  Const.  Hist.,  ii,  p.  485).  The  king  announced  in 
Parliament  that  Arundel  and  de  la  Pole  were  "nominated  and  sworn" 
of  the  Council.  In  1385  the  Commons  asked  to  know  the  names  of 
the  counsellors  :  the  king  replied  that  he  had  enough  and  did  not 
wish  to  change  any  of  them.  (See  Ibid,  ii,  p.  494).  In  another 
petition  they  demanded  those  of  the  lords  of  the  Council,  and  the 
king  named  only  two  bishops  and  two  bannerets  (though  Mr.  Baldwin 
observes  that  the  roll  is  damaged).  The  growing  tension  has  been 
noted  by  Stubbs  {Ibid,  ii,  pp.  486-  sq.). 
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After  the  departure  of  John  of  Gaunt,  the  aristocracy 

re-formed  its  ranks  under  the  direction  of  Thomas  of 

Woodstock  and  Henry  of  Derby  and  the 
The  aristocratic       ••      i  a  r^.       ^u  j  ^-  r 

opposition  crisis  began.     After  the   condemnation   of 

Michael  dela  Pole,  a  great  and  "continual" 
Council  was  nominated  in  Parliament ;  it  was  put  on 
oath  and  given  precise  instructions ;  the  king  was  for- 
bidden to  add  other  members  to  it  (1386). ^  Richard 
and  his  friends  prevented  it  from  functioning.  The 
Merciless  Parliament  (1388)  struck  at  the  evil  counsel- 
lors.^ It  was  decided  anew  that  only  those  who  were 
nominated  in  Parliament  should  be  counsellors.'  But 
on  May  3rd  1389,  Richard,  having  reached  his  majority, 
dismissed  them. 

The  dispositions  adopted  in  1386  had  been  put  into 
the  form  of  a  statute,  and  Parliament  would  have  had 
Ri  ha  d  il's  ^  ^^S^^  to  protest  against  any  pretension 
Council  after  on  the  king's  part  to  choose  his  Council 
^^'^  henceforth.     But   Richard,   at   first,    upset 

nothing :  the  duke  of  Gloucester,  eight  lords  of  the 
earlier  councils  and  four  of  the  appellants  entered  the 
Council,    and    everyone    seemed    satisfied.*    Thus    the 


1.  See  Ibid,  ii,  pp.  495  sq.  ;  Baldwin,  p.  126.  The  Council  received, 
in  addition  to  its  usual  powers,  an  extraordinary  commission  to  reform 
the  Household  and  the  finances..  Councillors  were  forbidden  to  give 
the  king  advice  contrary  to  their  opinions.  Their  decisions  for  reform 
were  to  have  the  validity  of  a  statute.  If  they  did  not  continue  to 
act,  the  king's  gifts  were  to  be  void. 

2.  See  Co7ist.  Hist     ii,  pp.  500  sq.  ;  Baldwin,  p.  128. 

3.  The  officers  and  counsellors  swore  not  to  permit  the  repeal  or 
annulment  of  any  of  the  acts  of  Parliament.  Their  names  were  not 
announced  in  Parliament,  but  the  five  appellants  were  predominant. 
They  controlled  grants  and  had  ;^20,000  given  to  themselves  :  this 
anticipates  the  greed  of  the  counsellors  of  Gloucester  and  of  Bedford. 

4.  See  Const.  Hist.,  ii,  pp.  508-510;  Baldwin,  pp.  130  sq.  At  a 
meeting  of  the  Council  in  1390  the  councillors  refused  to  approve 
certain  expenditure  for  fear  that  Parliament  should  make  them 
responsible  :  the  example  of  1388  had  borne  fruit.  Stubbs  has  sho\\D 
that  in  the  Parliament  of  1390  the  officers  and  councillors  resigned  in 
order  that  Parliament  should  be  free  to  put  them  on  trial  :  the 
Conimons  declared  that  they  were  guiltless,  and  they  resumed  their 
offices    (Const.  Hist.,  ii,   p.  508). 
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crisis  which  followed  appeared  obscure  to  Stubbs.'  Its 
cause  and  its  mechanism  are  now  very  easily  explained. 
A  series  of  ordinances  which  do  not  seem  to  have  been 
voted  by  Parliament  but  which  were  certainly  imposed 
by  it,  had  strengthened  the  Council's  power  to  the 
detriment  of  the  king,  especially  in  the  matter  of  grants  : 
as  these  were  one  of  the  principal  attributes  of  the 
prerogative,  these  restrictions  seemed  intolerable  to 
Richard.^  Moreover,  since  Parliament  had  not  exacted 
the  observance  of  the  statute  of  1386,  he  had  only  to 
introduce  new  members  into  the  Council  little  by  little, 
nearly  all  of  them  being  officials,  to  make  himself  master 
of  it. 3  With  the  exception  of  the  lords  created  or  pro- 
moted by  Richard  himself,  the  magnates  ceased  to  appear 
in  the  Council,  unless  by  special  summons.  Finally, 
since  the  second  year  of  the  reign,  the  payment  of 
salaries  had  been  discontinued.*  Richard  rewarded  the 
counsellors  by  individual  grants :  those  of  the  lower 
rank  received  money,  some  in  the  form  of  life  annuities ; 
the  lords  were  provided  for  by  means  of  confiscated 
lands. ^ 

Richard's  absolutism  was  attributed  to  a  design  syste- 

1.  See  Const.  Hist.,  ii,  pp.   509  sq. 

2.  No  gift  was  lo  be  granted  by  the  king  except  on  the  advice  of 
the  Council  and  with  the  individual  consent  of  the  dukea  of  Lancaster, 
York,  and  Gloucester  as  well  as  that  of  the  Chancellor  and  two  at 
least  of  them.  This  ordinance  is  mentioned  by  Stubbs  (ii,  p.  510, 
n.  3).  In  1392,  or  a  little  earlier,  other  ordinances  lay  it  down 
that  the  king  shall  give  full  confidence  to  the  Council  in  all  things 
relating  to  the  government,  and  will  allow  them  to  govern  according 
to  their  duty,  without  ordering  them,  by  message  or  by  letter,  to  do 
anything    contrarj'.     (Baldwin,    p.    131). 

3.  Instead  of  twelve  or  fifteen  councillors,  we  now  find  as  many 
as  thirty-four.  But  we  find  the  kino;  issuing  a  series  of  ordinances 
in  a  Council  of  thirteen  members  of  which  seven  knights  were  his 
men.  In  the  journal  of  1392-3  for  most  of  the  time,  only  the  officers 
sat,  and  they  in  small  numbers. 

4.  An  ordinance  of  1390  had  re-established  them,  but  Richard  did 
not  observe  it.    , 

5.  Mr.  Baldwin  (pp.  132  sq.)  has  been  able  to  make  our  knowledge 
precise,  thanks  to  the  record  of  1392,  which  Stubbs  did  not  know. 
The  most  assiduous  bishops  were  those  of  Winchester,  Durham  and 
Chester,  the  lay  lords  were  fewer.  (Cobham,  Lovell). 
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matically  planned  by  him.^  In  reality,  his  supporters 
Character  of  were  bound  up  in  his  enterprise  to  such  an 
the  conflict  of     extent  that  one  cannot  truly  say  whether 

1397  1399 

he  really  was  the  originator  of  it.  These 
officials  were  neither  foreigners  nor  base  adventurers, 
but  highly  capable  administrators.'^  The  nature  of  the 
conflict  is  quite  clear,  as  in  1341.    It  was  a  question  of 

^  knowing  whether  the  Council,  and  therefore  the  govern- 
ment, was  to  be  in  the  hands  of  the  Household  bureau- 

i  cracy,  or  whether  the  administration  should  receive  its^ 

leaders  at   the   hands  of  the  assembled  barons.     It   is 

probable  that  the  latter  were  preparing  to  impose  once 

more  upon   Richard  a  Council  of  their  own  choosing. 

He  forestalled  them  in  1397,  but  in  1399  his  adversaries 

got  the  better  of  him,  and  in  the  accusation  justifying 

his  overthrow,  they  reproached  him  with  having  made 

up  his  Council  of  favourites,  and  with  having  prevented 

its  annual  renewal.^ 

Richard's  check  was  decisive  :   under  his  successors, 

the  magnates  remained   masters  of  the   "ordinary"   or 

"permanent"    Council.      They    had    thus 
Definite  check  ,     ,   <  .     .•         r  .  ,• 

to  the  monarchy  Succeeded  m  excludmg  from  the  ordinary 

Exclusion  of  the  or  continual  Council,  at  least  in  the  capa- 
"familiares"  r    ,  i-i  •  1  1       /• 

City  of  deliberating  members,  the  function- 

1.  Mr.  Baldwin  has  shown  that  the  complaints  of  Parliament 
(especially  in  1390)  concerning  ordinances  which  transgressed  the 
statutes,  and  conciliar  decisions  which  infringed  the  common  law, 
were  completely  ignored  by  Richard's  Council.  Thus  a  statute  of 
1390  had  brought  back  the  staple  from  Calais  to  England  :  an  ordi- 
rance  of  Feb.  13th,  1392  authorised  merchants  to  transport  wool  to 
Calais,  on  giving  security  of  paying  the  dues  there  instead  of  in 
England,  so  that  they  were  no  longer  obliged  to  cross  through  the 
ports  designated  by  Parliament;  in  addition,  the  ordinance  added 
several  ports  to  those  which  Parliament  had  named  (p.  137). 

2.  Baldwin,  pp.  139-142,  has  given  the  names  of  many  of  Richard's 
servants  during  this  period.  We  find  among  them  some  cadets  of 
good  family,  Stafford,  Scrope,  Clifford,  Thomas  Percy,  Guy  Mone, 
king's  clerk  :  some  knights,  Bussy  (the  speaker  of  1397),  Greene, 
Bagot,  Russel ;  a  squire,  Lawrence  Drew;  Master  R.  Salby,  doctor  of 
law,  and,  among  the  lords,  the  dukes  of  York,  Albemarle,  Exeter, 
and  Surrey  and   the  earl  of  Wiltshire. 

3.  Baldwin,  p.  143.  This  last  grievance  was  not  legally  justified,  as 
this  demand  had  never  been  put  in  statutory  form.  It  would  have  been 
more  legitimate  to  have  invoned  the  violation  of  the  statute  of  1886. 
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aries  of  the  Curia  and  the  Household,  who  had  for  so 
long  formed  the  permanent  element  in  the  Council. 
Almost  at  the  same  time  they  succeeded  in  excluding 
from  it  the  lesser  nobility,  the  knights  or  bachelors, 
whom,  it  is  true,  Edward  I  and  Edward  III  had  sum- 
moned on  rare  occasions  only,  but  whom  Edward  HI 
had  often  preferred  to  the  clerks.  They 
knights***'  had  provided  him  with  the  first  lay  chan- 

cellor and  the  first  lay  treasurer,  Bourchier 
and  Parning.  Towards  the  end  of  the  reign,  many  had 
played  an  important  part  in  the  Council  and  had  been 
specially  aimed  at  in  1376;  Parliament  had  admitted  a 
few  more  of  them  in  1377.  They  finally  disappeared  in 
the  fifteenth  century. ^ 

V. 

The  magnates  worked  in  the  same  way  to  exclude  the 
curiales  from  the  Council  in   Parliament,   and  finished 
by  transforming  it,  to  the  detriment  of  the 
The  Council  in    lesser  barons  also,  into  a  closed  and  here- 
Parliament         ditary  body,  which  became  the   House  of 
Lords. 
In  the  course  of  the  conflicts  whose  history  we  have 
summarised,  the  magnates  never  failed  to  use  the  meet- 
ing of  Parliament  to  show  their  hostility 
the  "cariales"    towards  the  curiales,  and  in  this  they  could 
count  on  the  support  of  the  Commons,  who 
were  little  inclined  to  allow  officials  the  right  of  taking 

1.  See  Const.  Hist.  ,  ii,  p.  463  :  in  July  1377,  the  Council  includes 
4  knights  and  2  bannerets  (Mr.  Baldwin  says  4  bannerets  in  all,; 
p.  120)  ;  in  October,  2  bannerets  (Const.  Hist.,  ii,  p.  465)  or  bachelors 
(Baldwin,  p.  122).  On  the  knights  of  Edward  ni,  see  Ibid,  p.  88; 
the  most  important  is  Bartholomew  Burghersh  :  in  the  27th  year  of  the 
reign  he  is  paid  for  249  days  service  at  London.  Richard  Stury  and 
Richard  Stafford,  brother  of  the  earl,  w^ere  particularly  denounced  in 
1376.  In  1404  there  are  still  some  knights  and  squires  in  the  Council 
(below,  p.  437.  n.  2).  Under  Richard  II  and  the  Lancastrians,  we 
find  no  foreigners,  either,  in  the  Council,  though  Edward  III  still  had 
several  in  his;  in  1377  one  of  them,  Guiscard,  seigneur  d'Angle, 
.{in  Poitou)   was   made  Earl  of   Huntingdon  (Baldwin,  p.   83). 
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part  in  the  voting  of  taxes  and  the  control  of  their 
employment.^  From  Edward  Ill's  time  the  justices^ 
the  Exchequer  barons,  and  the  officers  of  similar  rank 
were  no  longer  admitted  to  the  Council  in  Parliament 
save  for  consultation,  though  in  practice  they  were  often 
allowed  to  be  treated  in  the  same  way  as  the  sworn 
counsellors.  In  the  fifteenth  century,  they  themselves 
declared  that  they  appeared  in  Parliament  to  do  justice, 
and  not  to  take  part  in  politics.  After  1376  it  is  clear  that 
they  are  no  more  than  the  assessors  of  the  lords.  Their 
number  continued  to  diminish.  Edward  III  rarely  had 
more  than  ten  in  session,  and  sometimes  seven,  five,  or 
even  fewer.  In  1375  only  the  chancellor,  the  treasurer, 
and  the  keeper  of  the  privy  seal  were  admitted ;  under 
Richard  II  the  chamberlain  and  the  steward  of  the 
Household  were  added.  However,  it  was  only  in  1539 
that  the  right  of  voting  in  Parliament  was  officially  with- 
drawn from  them. 

Left  alone  in  the  Council  in  Parliament,  the  magnates 
gradually  transformed  into  an  herditary  right  the  primi- 

.     tive   obligation    of    appearing    there    upon 
Summons  to  the  ,         ^  ^,  ■  ,      ,  n 

Council  in  royal  summons.     I  here  is  no  doubt  at  all, 

Parliament  jn  spite  of  interminable  controversies,  that 
becomes  /       .  r  t-  1  1  x     1      ,  •         ,  . 

hereditary  at  the  time  or  Edward  I  the  king  kept  the 

right  of  calling  to  the  Council,  by  indi- 
vidual writ,  such  barons  as  he  wanted.    Their  number 

varied  greatly :  it  continued  to  decrease 
dec'reasM  "        during    the    fourteenth    century :    from    an 

average  of  74  under  Edward  II,  it  dropped 
to  43  under  Edward  III.^    It  is  true  that  many  families 


1.  Pollard,  Evolution  of  Parliament,  pp.  74-75,  123,  316  sq. ;  Baldwin, 
p.  122  :  the  views  of  Parliament  in  this  matter  are  clearlv  shown  by 
a  petition  of  the  Ccmmons,  July  1377,  asking  for  decisions  on  the 
interpretation  of  the  Great  Charter  to  be  made  "by  those  who  are 
ordained  to  be  of  the  continual  Council  with  the  advice  of  the  justices, 
Serjeants  at  law,  and  such  other  men  as  they  shall  think  fit  to  summon." 
See  Const.  Hist.,  iii,  p.   409. 

2.  .See   Const.   Hist.,  ii,  p.  425 ;  iii,    pp.   16-17,  20,  200,  457. 
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died  out,  but  we  recognise  that  certain  houses  ceased 
to  be  summoned,  and  that  others  were  summoned  only 
intermittently.  Nevertheless  it  is  certain  that,  during- 
the  fourteenth  century,  convocation  by  writ  of  the 
great  seal  tended  to  become  hereditary.^  The  decrease  of 
the  number  of  great  families  certainly  contributed,  by 
restricting  the  king's  choice.  But  it  is  also  a  proof  of 
the  power  acquired  by  the  great  barons,  thanks  to  primo- 
geniture and  to  the  statute  Quia  emptores, 
from  the  social'  which  prevented  the  division  of  their  lands ; 

power  of  the      thanks  also  to  the  seizing  of  waste  land  and 

great  barons  -ii  i-,ii-  u 

to  seignorial  abuses  which  the  king  could 

never  entirely  uproot  and  which  flourished  anew  in  times 
of  trouble.  The  local  administration  fell  gradually  into 
the  hands  of  the  magnates.  The  sheriffs  were  chosen 
from  among  them,  and  they  dominated  the  hundred  and 
shire  courts,  whose  decadence  was  now 
aba'^don/Vhe  evident.  At  first  Edward  III  tried  to 
local  adminis-  remedy  this  by  means  other  than  the  extra- 
em  Qj.(jj,^^j.y  inquests  which  the  twelfth  and 
thirteenth  century  kings  had  used.  While  re-establishing 
exclusively  royal  central  administration  by  reviving  the 
Wardrobe  and  the  Chamber,  he  also  attempted  to  set 
up  a  local  administration  which  should  directly  represent 
the  Crown,  so  he  created  the  "justices  of  the  peace",  _. 
nominated  by  him  and  appointed  to  reform  the  abuses. ^  "^  H 
But  after  1341,  when  he  had  changed  his  policy  and 
decided  to  govern  in  agreement  with  the  barons,  he- 
chose  the  justices  of  the  peace  from  among  the  local 
magnates  themselves,  and  thus  the  new  institution  helped: 
to  complete  the  dispossession  of  the  traditional  courts* 
He  even  allowed  himself  to  go  to  the  length  of  appoint- 


1.  When  Richard  II  created  lords  of  a  new  sort,  the  lords  by  patent 
{Ibid,  iii,  p.  452),  he  granted  them  the  right  in  heredity,  but  usually- 
limited  it  to  males. 

2.  See  Const.  Hist.,  ii,  p.  286  and  C.  G.  Crump  and  C.  Johnson, 
"  The  Powers  of  the  Justices  of  the  Peace,"  E.  H.  R.,  1912. 
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ing  sheriffs  for  life  or  at  farm,  and  made  liberal  conces- 
sions of  immunities  and  franchises.  It  is  natural  that  he 
should  have  regularly  summoned  to  Parliament  the  great 
barons  whom  he  needed,  and  that  he  should  have 
avoided  offending  them  by  putting  upstarts  to  sit  with 
them.  Thus  the  Council  in  Parliament  became  a  re- 
stricted and  closed  body  of  hereditary  great 
•of  Lords  barons,   although  the  name  of  "House  of 

Lords"  is  not  anterior  to  the  Tudors.^ 
The  king,  however,   had  not  renounced  the  right  of 
summoning,  at  his  discretion,  any  baron  whom  he  de- 
sired.   But  under  Edward  H  men  began  to 
The  "Magnum  ,,  ,,^  i   •      t-.     i-  ,> 

-Concilium''         reserve  the  name     Council  in  Parliament 

for  the  assemblies  in  which  the  barons  sum- 
moned to  the  Council  sat  conjointly  with  the  Commons, 
and  to  reserve  that  of  Magnum  Concilium  for  the  assem- 
blies in  which  they  sat  without  any  summons  of  the 
•Commons. 2  Accordingly  as  heredity  tended  to  triumph 
in  the  Council  in  Parliament,  the  difference  grew  more 
marked  :  but  both  assemblies  were  still  summoned  under 


1.  On  the  peerage,  see  Const.  Hist.,  ii,  pp.  185  sq.,  iii,  pp.  452  sq.  : 
Mr.  Pollard  has  reviewed  the  present  state  of  the  question  {Evolution 
of  Parliament,  pp.  81  sq.).  He  is  definitely  hostile  to  the  idea  of  an 
hereditary  peerage  in  the  Middle  Ages,  and  places  it  in  Tudor  days. 
Mr.  L.  0.  Pike  (see  French  edition  of  Const.  Hist.,  t.  ii,  p.  211)  defend.^ 
the  opposite  opinion.  Mr.  J.  H.  Round  (Peerage  and  Pedigree,  2  vols. 
1910)  also  places  heredity  at  a  much  earlier  date  than  Mr.  Pollard 
believes.  Mr.  Pollard  gives  some  figures  (p.  99)  which  incline  one 
to  think  that  heredity  was  far  from  secured  in  the  fourteenth  century  : 
there  were  summoned  to  the  Parliament  of  1295,  41  barons;  in  1309, 
99;  in  1321,  90;  in  1322,  42;  in  1333-4,  63;  in  1346-7,  30;  in  1347-8,  56 ; 
now,  says  Mr.  Pollard,  extinctions  cannot  make  the  number  of  lords  vary 
so  greatly.  See  Const.  Hist,  iii,  p,  464.  To  the  question  of  barony  by 
writ  there  is  naturally  attached  the  question  of  barony  by  tenure, 
which  continues  to  arouse  much  controversy  (Round,  "Barons  and 
Knights  in  the  Great  Charter,"  in  Commemoration  Essays  :  on  this 
work  see  above,  p.  348,  n.  1;  "Barons  and  Peers,"  E.H.R.,  1918; 
Miss  R.   R.  Reid,  "Barony  and  Thanage,"  E.  H.  R.    1921). 

2.  See  above,  p.  418  n.  1.  In  the  Parliament  of  1305,  the  King 
dismisses  the  Commons  and  those  Barons  who  are  not  part  of  his 
Council,  and  then  continues  the  session  with  the  barons  he  has  retained. 
But  in  130.^  the  restricted  assembly,  according  to  the  roll,  keeps  the 
name  Parliamentum  generalissimum.  On  the  Magnum  Concilium  cf. 
^onst.  Hist.,  ii,  pp.  429-430;   iii,  pp.  261-2,  402. 
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the  great  seal.^  Now  from  the  27th  or  from  the  45th  year 

^  .    of  Edward  III,  the  writs  for  the  Mas^num 
It  18  convoked     ^        .,.  .  ,        ,  • 

under  the  privy  Loncihum  were  given  under  the  privy  seal, 

"^'  while  the  Council  in  Parliament  continued 

to  be  summoned  under  the  great  seal. 

Henceforth,  the  assemblies  called  Magnum  Concilmm- 
are  clearly  distinct  from  Parliament.  Nothing,  on  the 
contrary,  distinguishes  them  any  longer  from  the  assem- 
blies to  which  Edward  I  and  his  successors  summoned 
their  sworn  counsellors  and  a  certain  number  of  barons, 
convoked  under  the  privy  seal :  the  Magnum  Concilium 
thus  becomes  the  heir  of  Edward  I's  enlarged  Council.^ 

In  consequence,  Mr.  Baldwin  holds  that  it  was  merely 

an   enlarged  session  of  the  ordinary  Council,  and  he 

refuses  to  allow  it  a  separate  existence  as 

from  the  distinct  from  the  latter :  ^  in   the  fifteenth 

ordinary  century,    he   says,    both    were    summoned 

Council?  J         !  .     ^        ,      .  .       , 

under  the  privy  seal ;  it  seems  certain  that 

there  was   never  any   permanent   and  sworn   Magnum 

Concilium,  constituting  an  organised  body  :  *  the  epithet 

itself  was  emphatic,  for  there  was  such   a  thing  as   a 

Magnum  Concilium  in  which  those  present  were  fewer 

than  in  an  ordinary  Council. 

Nevertheless,  we  can  object  that,  without  the  exis- 
tence of  any  general  rule,  the  ordinary  Council  was,  in 
the  fourteenth  century,  more  habitually  called  "privy "^ 
"secret"  or  "continual".^  In  Edward  II's  time, 
we  hear  of  "secret  councils  and  others^\^  It  is  also 
difficult  not  to  admit  some  distinction  between  the  or- 
dinary Council  and  the  Magnum  Concilium  when  we 
see  Wykeham,  in  1377,  styled  "capitalis  secreti  consilii 

1.  Both  constitute  the  third  sort  of  Concilium  described  on  p..  418. 

2.  The  second  type  of  Consilium  (p.  418). 

3.  Baldwin,   pp.    10.3   sq. 

4.  Contrary  to  the  opinion  of  Mr.  L.  0^  Pike. 

5.  Baldwin,  pp.  103-106. 

6.  Ibid,  p.  106. 


4S6  STUDIES  IN  CONSTITUTIONAL  HISTORY 

et  magni  consilii  giibernator  "^  From  the  reign  of 
Richard  II,  every  time  a  sworn  council  of  definite  com- 
position was  nominated,  other  lords  could  not  be  sum- 
moned to  it  without  transforming  it  into  a  Magnum 
Concilium,  and  the  distinction  became  even  more  clear. 
In  fine,  without  forgetting,  we  repeat,  that  contem- 
poraries were  not  concerned  with  any  such  classification, 
we  can  say  that  henceforth  there  existed 
Coundl's*  ^^^^^  ^^^^^  of  Councils  :  (i)  the  "ordinary", 

"restricted",  "privy",    "secret",  or  "con- 
^         tinual   Council",  of  which   the  barons,   with  the  inter- 
mittent help  of  Parliament,  succeeded  in  making  a  sworn 
body  of  defined  composition,  in  which  the   Household 
pi  functionaries  were  no  longer  anything  more  than  their 

i  auxiliaries ;  (2)  the    Magnum   Concilium,    an  assembly 

of  barons  summoned  under  the  privy  seal ;  and  (3)  the 
"Council  in  Parliament", — now  separated  from  the 
House  of  Commons, — from  which  the  technical  element, 
made  up  mainly  of  Household  functionaries,  was  elim- 
inated, and  which  was  transformed  into  an  hereditary  ■ 
House  of  Lords. 2  / 


-5. 


VL 

Under  the  Lancastrians  the  ordinary  Council  never 
recovered  the  form  which  Edward  I  and  his  successors 
The  ordinary  ^^^^  Striven  to  give  it.  Brought  to  the 
Council  under  throne  by  the  aristocracy,  they  never  at- 
the  Lancastrians  ^gj^pjgj^  ^^^^  ^^  ^.j^^  highest  point  of  their 

power,   in  the  reign  of  Henry  V,   to  oust  it  from   the 

1.  Pollard,  Evolution  of  Parliament,  p.  279.  In  1415  Bedford  also 
•stated  the  opinion  that  the  Magnum  Conrilium  differed  from  the 
Council  and  from  Parliament  (Baldwin,  p.    108). 

2.  It  is  necessary  to  observe  that  the  more  preponderating  the  power 
of  the  lords  became,  the  more  did  the  Magnum  Conrlliimi  tend  to  be 
confounded,  as  regards  composition,  with  the  House  of  Lords,  since 
the  number  of  the  latter  was  very  small  and  the  king  had  scarcely 
any  choice. 
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government.    It  is  true  that  bureaucratic  influences  did 

not  completely   vanish.     It  was   not  positively   decided 

whether  the  Council  should  be  nominated  by  Parliament 

and  whether  the  Household  should  be  entirely  excluded 

from  it.     On  the  other  hand,   it  was  always  a  problem 

to  secure  the  presei^ce  of  the   magnates   nominated  at 

the  Council,  and  the  functionaries  could  take  advantage 

of    this.      But    the    characteristic    of    the 
The  Lancastrian  ^  .....  , 

period  marks      Lancastrian  period  is  that  it  put  the  gov- 

tht  triumph  oi  ernment  under  the  strict  control  of  the 
tlie  oligarchy  t      r-     i  i     .  i       ^ 

aristocracy.    In  Stubbs  s  eyes,  the  Council 

of  the  Lancastrians  is  the  germ  of  the  parliamentary 
system.  For  us  it  represents  essentially  the  triumph  of 
an  oligarchy  of  barons  who,  from  the  time  of  John 
Lackland,  had  been  striving  to  seize  control  of  the  State 
and  who  had  at  last  succeeded,  with  the  complicity  of 
the  princes  to  whom  appanages  had  been  given. ^ 

At  first  Henry  IV  could  name  the  Council  at  will, 
and  his  weakness  did  not  immediately  appear  :  the  king- 
dom was  very  disturbed,  and  the  magnates. 
The  Council  busy  in  conquering  or  defending  their 
lands,  were  less  than  ever  disposed  to  stay 
in  attendance  on  the  king  :  at  first  even  the  offices  were 
entrusted  to  men  of  secondary  rank.  Generally,  unless 
they  were  summoned  to  it,  the  magnates  sat  in  the 
Council  only  by  accident :  their  number  did  not  always 
reach  four,  and  sometimes  there  was  only  one.^    Before 

1.  Baldwin,  p.   147;  Const.  Hist.,  iii,  p.   259 

2.  Baldwin,  pp.  147  sq.  Parliament  asked  that  gifts  should  be 
made  "by  the  advice  of  the  Council."  The  king  evasively  replied 
that  he  "would  be  advised  by  the  wise  men  of  his  Council  in  the 
things  touching  the  state  of  the  king  and  the  realm,  saving,  however, 
his  liberty."  We  find  in  the  offices,  after  Arundel's  withdrawal,  John 
Northbury,  esquire,  treasurer ;  Erpingham,  a  knight,  chamberlain ; 
master  R.  Clifford,  keeper  of  the  privy  seal ;  and  in  the  Council,  John 
Prophet,  dean  of  Hereford,  John  Duward.  an  esquire  of  Essex,  John 
Cheyne,  speaker  of  the  first  Parliament  of  Henry  IV,  and  three  citizens 
of  London  summoned  for  financial  questions.  For  the  Council  of  1-399, 
see  Wylie,  Henry  IV,  i,  27;  it  comprised  26  persons  of  whom  24  were 
present  at  the  session  of  December   4th,   1399. 
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the  end  of  the  year  1400,  it  is  true,  the  offices  passed 
into  the  hands  of  more  important  personages,  and  the 
Council  gradually  regained  its  administrative  activity.^ 

But  it  seems  to  have  had  no  influence  on 
Government     *  ^^e    policy    of    Henry    IV.      Still,    it    was 

reproached  with  its  inability  to  keep  order, 
and  this  was  attributed  to  its  bad  composition.  In  1403 
the  Percies,  revolting,  invoked  among  other  motives 
the  necessity  of  reforming  the  government  "to  set  up 
wise  counsellors  to  the  advantage  of  the  king  and  the 
realm. "2  The  Parliament  of  January  1404  manifested 
exactly  the  same  sentiments.  We  do  not  know  its 
demands  but  the  king  submitted  to  it  the  list  of  his 
counsellors ;  not  one  was  new,  and  all  were  his  friends ; 
but  what  the  "Unlettered  Parliament"  wanted  was 
merely  that  their  names  should  be  known  in  order  to 
impress  upon  them  the  sense  of  their  responsibility.^ 
The  failure  was  complete :  the  magnates  served  irregu- 
larly ;  one  session  was  reduced  to  twelve  members 
without  any  lord.  Still  the  Parliament  of  October  1404 
voted  subsidies  "for  the  great  confidence  which  it  had 
in  the  Council."  But,  in  1406  the  attack  was  very 
sharp,   and  a  return  was  made  to  the  tradition   begun 

by  the  Good  Parliament  in  1376 :  the  king 
The  Conncil        ,      ,  .  •    /-.  -i  •     -n*     i-  ^ 

again  had  to  nommate  his  Council  in  Parliament : 

nominated  in  ^\^q  lords  were  much  more  numerous  in 
Parliament 

it ;  they  were  pressed  to  take  oath  before 

the  Commons,  and  in  the  end  they  consented,  after  hav- 
ing extracted  a  grant  of  salaries  and  a  promise  that 
Parliament  would  vote  reasonable  subsidies.  Parliament 
brought  about  a  great  number  of  ordinances  regulating" 
the  Council's  activities,  and  drew  up  a  list  of  31  articles 


1.  Baldwin,  p.  152.     On  the  changes  brought  about  in  1402,  see  Wylie, 
Henry  IV,  i,  p.  301. 

2.  Baldwin,  p.   153. 

3.  Ibid,  pp.  153-4;  Wylie,  Henry  IV,  i,  pp.  410-1;  Const.  Hist,     iii 
pp.   45,   255. 
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to  be  observed.^    These  measures  were  not  all  applied, 

but  the  lords  worked  with   sufficient   zeal,    and  as   the 

king  was  ill,   almost  the  whole  government  was  given 

up  to  them ;  the  burden  seemed  heavy  to  them,  and  in 

1407  they  obtained  release  from  their  oath.'- 

A  little  later,  discord  broke  out  in  the  royal  family, 

and  naturally  extended  to  the  magnates  and  the  Council. 

The  Prince  of  Wales  and  his  friends  put 
The  aristocratic    .  ,  1       1         ,       r         r       •  . 

factions  themselves  at  the  head   of  a   faction   and 

triumphed  ;3    the    Parliament   of    1410    de- 

Oovernment  of  manded  a  new  Council ;  the  king  named 
the  Prince  of  11.,,.  ,  .  , 

Wales  seven  lords,   includmg  the  prmce  and  the 

bishop  Beaufort :  three  officials  only  were  added  to  them. 
This  was  therefore  a  very  aristocratic  and  very  homo- 
geneous body,  drawn  from  a  single  party ;  they  accepted 
the  same  obligations  as  in  1404.  They  were  capable 
men  :  the  success  was  complete ;  almost  all  served  the 
whole  year  without  change,  and  with  regularity.  .We 
cannot  doubt  that  the  ascendency  of  the  Prince  of  Wales 
contributed  greatly  to  this  result :  this  year  of  govern- 
ment  already  belongs  to  the  reign  of  Henry  V.^.  In 
The  Kini2  November    141 1    the    king    dismissed    this 

recaptures  the     Council ;  Arundel  and  Thomas  of  Lancas- 
ter, now  Duke  of  Clarence,  regained  con- 
trol.^   But  Henry  IV  died  soon  afterwards,  and  the  new 
king  recalled  his  associates. 

Henry  V  wished  to  renew  the  war  in  France.     The 

1.  Baldwin,  pp.  155-8;  Wylie,  Henry  IV,  ii,  pp.  427-463;  Const.  Hist., 
iii,  pp.   55,  255. 

2.  Baldwin,   pp.  159-60;  Const.  Hist.,  iii,  p.   62 

3.  Const.  Hist.,  iii,  pp.  66-67;  Baldwin,  p.  161;  Wylie,  Henry  IV. 
iii,  pp,  313-4. 

4.  Const.  Hist,  iii,  pp.  67-68,  255;  Wylie,  Henry  IV,  iv,  p.  50; 
Baldwin,  pp.  162-3.  The  Council  included  no  knights  or  squires,  so 
that  the  lesser  nobility  had  disappeared.  The  prince  was  excused 
the  oath.  The  king  was  entirely  pushed  aside  :  the  Council  even 
disposed  of  gifts.  Also,  on  March  19,  1411,  the  prince  assembled  the 
Magnum  Concilium  to  examine  the  project  of  an  expedition  in  aid 
of  the  Burgundians ;  he  summoned  32  lords  and  knights. 

5.  Const.  Hist.,  iii,  pp.  69-70.  This  change  of  government  altered 
the  foreign  policy  :  the  new  government  upheld  the  Armagnacs  (1412J. 
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necessity  of  obtaining  the  assistance  of  the  magnates 
was  imposed  on  him,  as  formerly  on  Edward 
with  the  lords  HI.  Besides,  his  ideas,  his  preferences, 
and  his  connections  were  all  aristocratic ; 
this,  above  all,  was  what  determined  him  to  govern  with 
the  lords.  He  surrounded  himself  with  a 
small  chosen  Council,  of  a  dozen  members, 
great  officers,  prelates  and  temporal  lords  who  were  at 
the  same  time  his  f)ersonal  confidants.  Except  the 
bishop  Beaufort,^  he  did  not  pay  them,  but  relied  on 
their  loyalty.  He  seldom  raised  men  of  mediocre  rank, 
and  never  admitted  subordinate  officials  to  political 
deliberations.  The  justices  and  the  clerks  were  sum- 
moned to  the  Council,  but  only  to  expedite  administra- 
tive and  judicial  affairs ;  never  indeed  was  the  public 
peace  better  respected.  The  same  thing  happened  when 
Bedford,  in  1415  was  guardian  of  the  kingdom  and  the 
king  had  nominated  a  Council  for  him.  The  lords, 
satisfied  with  this  attitude,  occupied  in  the  war  and  full 
of  deference  to  a  victorious  king,  returned  to  their 
usual  indifference  to  the  routine  work  of  the  Council  : 
they  rarely  attended.  Often  the  chancellor,  the  treasurer, 
and  the  keeper  of  the  privy  seal  found  themselves  the 
only  ones  present,  whereas  the  ordinances  required  the 
presence  of  four  or  six  counsellors.  Proclamations  and 
even  gifts  were  successfully  issued  on  the  sole  authority 
of  the  king,  the  Council's  advice  not  even  being  men- 
tioned for  form's  sake,  and  no  one  ever  protested.- 

But  this  system  could  only  be  ephemeral.     The  har- 
mony was  entirely  personal,  and,  but  for  the  victorious 

.        war  which   he  was  conducting  abroad,   it 
This  accord  »  ' 

cannot  survive    is  even  doubtful  that  Henry  V  could  have 
Henry  V  prevented  a  counter-attack  from  the  lords 

1.  He  continued  to  receive  ;^200  a  year. 

2.  Baldwin,  pp.  164-8;  Const.  Hist.,  iii,  p.  255.  Henry  V  also  snm- 
moned  the  Magnum  Concilium  in  1414  and  in  1415  to  consult  it  on  the 
declaration  of  war  against  France ;  Const.   Hist  ,  iii,  pp.   86-87. 
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who  were  not  his  confidants.  Now  it  was  his  ascendency 
alone  which  had  been  able  to  give  to  the  aristocratic 
government  the  stability  and  unity  which  were  indis- 
pensable to  the  conservation  of  the  State.  After  his  £- 
death,  the  oligarchy  was  the  sole  master  of  the  realm 
during  Henry  VI's  minority,  and,  left  to  itself,  it  split 
up  once  more. 

At  the  Parliament  of  1422,  it  was  the  lords  who 
nominated  Bedford  Protector,  with  Gloucester  as  deputy 
in  his  absence  :  the  Council  was  not  only 
of  Regency  nominated  in  Parliament,  it  was  expressly 
elected  thereby,  that  is  to  say,  by  the  lords. 
It  was  given  a  sovereign  power,  namely,  the  nomination 
to  the  offices  and  benefices,  and  the  control  of  the 
Treasury.  There  were  included  in  it  the  same  men 
who  had  served  Henry  V ;  but  it  was  much  more 
numerous  than  in  his  time;  it  comprised  21  members 
in  1422,  and  23  when  the  Commons  asked  for  the  com- 
munication of  the  list  in  1423.  We  are  certain  that  they 
took  no  oath,^  Afterwards,  a  great  number  of  regulating 
ordinances  was  promulgated,  reproducing  and  develop- 
ing the  arrangements  of  1390  and  1406.  In  particular, 
salaries  were  re-established. 

The  influence  of  this  Council  was  beyond  question. 

In  fact,  the  whole  royal  prerogative  was  in  its  hands. 

The  Protector  could  give  no  letters  patent, 
Government  of  r  "     ^ 

the  oligarchy      "or  perrorm  any  act  or   government  save 

with  its  consent.  Added  to  the  profits  that 
could  be  secured  by  sitting  in  the  Council,  this  consider- 
ation explains  why  the  attendance  of  the  lords  was  more 
regular  then  than  at  any  other  period.  The  Council  was 
irremovable:  it  filled  its  own  vacancies.^  In  1430  it  was 
decided  in  Parliament  that  no  great  official  or  member 
of  the  Council  should  be  nominated  or  dismissed  except 
with  the  consent  of  the  Council. 

1.  Baldwin,  pp,  169-172;  Const.  Hist    iii,  pp.  99  sq. 

2.  The  bishop  of  Durham  alone  was  nominated  in  Parliament,  in  1426. 
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The  government  of  the  oligarchy  had  pitiful  results. 

The  judicial  activity  of  the  ordinary  Council  withered 

away ;  in  other  words  the  oligarchy  ceased 

Its  results  •  o  y 

to  redress  grievances  and  repress  violence ; 

it  allowed  each  of  its  members  to  abuse  his  authority 

in   the  counties.^     The   war   increased   the   deficit  to  a 

disastrous  extent :  in  1429  it  was  ^20,000  a  year.    The 

councillors  nevertheless  voted  themselves,  in  addition  to 

their  salaries,  enormous  sums  under  the  name  of  gifts 

or  of  expenses  of  embassies  and  missions.'-    As  nothing 

could  be  obtained  without  their  support,  favouritism  and 

corruption  displayed  themselves  shamelessly  in  the  full 

light  of  day.     They  could  not  fail  to  quarrel  over  the 

sharing  of  spoils,  and  thus  the  Council 
Quarrels  of  "  •   1  i  r       ■  r       ,  •  ■,- 

Gloucester  and    was    quickly    rent    mto  factions,    of  which 

Beaufort  in         Gloucester  and  Beaufort  were  the  principal 
the  Council         ,      ,  TT      1     1    ■       1       1       •  . 

leaders.      Until  their   deaths   in    1447,   the 

Council  became  the  theatre  of  the  quarrel  of  these  two 

men,  and  so  remained  the  centre  of  political  history.^ 

From  1435,  the  king's  influence  began  to  be  felt :  the 

Council  warned  him    "not  to  give  a  small   office  to  a 

great  man  and  a  great  office  to  a  little 
the" Council        man."     When    Henry    \T    took    over  the 

power  in  person,  on  November  12th,  1437, 
a  few  modifications  accordingly  resulted,  but  Mr.  Bald- 
win has  shown  that  they  were  not  as  profound  as  Stubbs 

1.  The  same  thinjj  happened  to  the  judicial  activity  of  the  Council 
in  Parliament,  which  had  played  so  great  a  part  in  the  thirteenth 
century.  It  was  reduced  to  nothing  in  the  fifteenth  :  the  suits  went 
mainly  to  Chancery.  The  jurisdiction  of  the  lords  was  scarcely 
exercised  save  in  political  matters  at  times  of  crisis ;  the  factions 
used  it  to  wreak  vengeance.  The  civil  jurisdiction  was  reorganised 
in  the  sixteenth  and  seventeenth  centuries.  See  Const.  Hist.,  iii, 
pp.  494-5. 

2.  The  Dukes  had  ;£:s,000  a  year  each,  the  others  £7200.  Deductions 
were  made  in  cases  of  absence,  but  on  the  declaration  of  the  councillors 
themselves.  The  Exchequer  could  not  bear  the  expenses  :  its  payments 
were  sometimes  twelve  years  in  arrears.  Some  councillors  advanced 
money  or  gave  guarantees  for  borrowings.  This  is  chiefly  what  gave 
so  much  influence  to  Beaufort. 

3.  Baldwin,   pp.   172-183;    Const.   Hist.,  iii,  pp.   104  sq.,   256. 
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would  have  us  believe  in  saying  that  the  Council  became 
simply  the  instrument  of  the  king  and  of  the  court. 
Firstly,  the  personnel  did  not  change  :  Henry  confirmed 
the  councillors  in  their  office  and  for  six  years  only  the 
normally  necessary  replacements  were  effected.  Further, 
the  Council  retained  its  attributes,  except  the  nomination 
to  offices  and  the  donations  :  the  king,  being  of  age, 
resumed  the  most  important  of  the  royal  prerogatives.^ 
But  this  was  really  a  matter  of  form,  for  the  councillors 
did  not  hesitate  to  interfere  with  the  king,  both  individ- 
ually and  collectively,  in  order  to  impose  their  will  on 
him,  especially  as  salaries  ceased  to  be  regular  and  fell 
within  the  king's  discretion. ^  In  fact,  it  was  the  same 
oligarchical  "junto"  which  remained  in  power.  The 
principal  difference  was  that  the  unfortunate  Henry  VI, 
incapable  of  resisting  solicitation,  took  over  the  respon- 
sibility for  the  waste  and  disorder. ^ 

The  situation  changed  with  the  rise  of  de  la  Pole,  earl 
of  Suffolk.     Unlike  Gloucester  and  Beaufort,  he  rarely 

appeared  at  the  Council  :  he  made  his  way 
the  Council         through  the  support  of  the  king  and  queen, 

independently  of  his  colleagues.  The 
deaths  of  Beaufort  and  Gloucester  made  him  master 
of  the  State.  Against  this  all-powerful  minister,  this 
upstart  of  merchant  origin,  the  aristocracy  banded  them- 
selves together.  The  magnates  almost  entirely  ceased 
coming  to  the  Council ;  no  more  salaries  were  paid  :  in 
case  of  need,  the  government  was  obliged  to  have  re- 
course to  summoning  a  Magnum  Conciliuvi.  The 
ordinary  Council  now  performed  unimportant  duties 
only,  and  the  administration  became  extremely  weak. 
When  Cromwell  led  the  attack  which  overthrew  Suffolk, 

1.  Ibid,  iii,  p.  256. 

2.  As  early  as  1433,  the  bishops  had  renounced  them  and  only  receirod 
them  under  exceptional  circumstances,  as  did  the  ffreat  officera, 
except  the  treasurer  and  the  chancellor.  The  other  councillors  received 
rewards  at  the  king's  pleasure,  usually  for  life. 

3.  Baldwin,  pp.   1)54  sq. 
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the  latter  was  charged  with  having  been  "sole  coun- 
sellor", and  on  the  occasion  of  the  revolt  of  1450,  Cade 
invoked  as  hig  motive  the  dismissal  of  the  lords  and  the 
appointment  of  men  of  low  origin  to  the  Council  (1450).^ 
The  Duke  of  York  made  the  king  re-establish  the  old 
oligarchical  Council.^  Then,  under  the  Duke  of  Somerset, 
The  Dnkd  ot  ^^^  Council  fell  back  to  impotence.  In  1453 
York  and  it  could  not  Stop  the  private  war  between 

omer»e  ^j^^  Percies  and  the  Nevilles ;  hundreds  of 

pardons  granted  by  the  Council  prove  that  justice  was 
suspended  and  that  its  authority  was  defied  with  im- 
punity. After  the  fall  of  Guienne,  the  Yorkists  had  a 
Magnum  Concilium  of  twenty-five  members  summoned. 
They  called  in  Duke  Richard  :  he  observed  that  not  as 
many  lords  had  been  summoned  as  was  possible,  and 
demanded  a  new  meeting.  It  was  thus  that  he  secured 
Somerset's  overthrow  and  his  own  preponderance.  The 
Magnum  Concilium,  requested  him  to  summon  a  Parlia- 
ment, and  as  the  king  had  become  mad,  the  Duke  was 
made  chief  of  the  King's  Council  and  Protector.  A 
Council  was  nominated,  but  it  was  not  proclaimed  in 
Parliament.^  The  Council  and  its  chief  again  received 
the  sovereign  powers,  including  that  of  making  grants. 
For  a  year,  the  government  exercised  its  power  in  the 
same  forms  as  before  1437  ;  but  it  was  now  in  the  hands 
of  a  party.  Henceforward  it  was  always  so.  When  the 
king  recovered,  a  Magnum  Concilium  set  Somerset  at 
liberty  (4th  March,  1455)  and  he  returned  to  power,  with 
a  Council  whose  composition  we  do  not  know,  but  from 
which  York  was  excluded.  The  battle  of  St.  Albans 
restored  the  preponderance  to  the  latter  and  he  declared 
that   he   would  act  in  agreement   with  the   lords :    the 

1.   Baldwin,  pp.  \89-l9:i;  Const.  Hist., in, .pp.   136-138,147,151-152.156. 

a.  He  mad«  no  reform  in  the  Council.  The  act  of  repeal  of  1451 
annulled  the  king's  gifts  if  not  signed  by  the  chancellor,  tne  treasurer, 
the   keeper  of  the  priry  seal,   and  six  lords   (Baldwin,  p.    194). 

3.  Ibid,  pp.  195  »q.  The  list  of  councillors  is  giTsn  on  p.  198;  See 
Con«t.  Hi^t.,  iii,  pp.   171-2. 
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Parliament  of  June  i455>  gave  back  to  the  Council  the 
nomination  to  offices  and  benefices.  The  duke  was  dis- 
missed on  February  26th,  1456,  and  this  time  the  Council 
ceased  to  play  any  part :  the  conflict  was  removed  to  the 
battlefields.     Doubtless,    the   Council    was 

UoimportanG«  ,  ,^,        ,       ,  < 

of  the  CoBDcii  never  so  powerless.  The  lords  scarcely 
during  the  came  to  the  Council  any  more,  and  even 
summonses  could  not  bring  them.  They 
were  therefore  replaced  by  men  of  lower  rank.  In  1455 
we  find  an  ordinary  chancery  clerk  at  the  Council.  The 
sessions  lost  all  regularity  ;  pleaders  were  dismissed  with- 
out any  decision  ;  sentences,  moreover,  remained  without 
effect.  1 

Mystery  hangs  over  the  Council  during  the  reign  of 
Edward  IV.  It  is  probable  that  it  was  not  nominated 
and  that  the  king  limited  himself  to  desig- 
Edward  IV  nating  individually  the  persons  with  whom 
he  wished  to  work.  The  Council  again 
became  a  body  of  officials  to  whom  the  king  added  the 
lords  who  had  his  confidence.  In  general,  nominations 
and  donations  are  the  acts  of  the  king  alone :  there  are 
very  few  per  concilium.  The  weakness  of  the  Council 
remained  obvious,  as  far  as  justice  and  the  maintainance 
of  peace  were  concerned.  And  the  same  was  true  under 
Richard  III.^ 

To  sum  up,  the  reign  of  Henry  IV  was  a  period  of 
groping  during  which  the  magnates  progressively  re- 
established the  system  for  which  they  had 
fought  under  Richard  II ;  then  Henry  V 
succeeded  in  reconciling  the  preponderance  of  the  olig- 
archy with  the  needs  of  the  State  because,  thanks  to  his 
personal  ascendency,  he  could  impose  discipline  on  it; 
finally  the  lords,  some  sixty  great  families,  seized  control 
of  the  government :   some  made   up   the  Council ;  the 

1.  Baldwin,  pp.   IW  sq. ;  Const.  Hiai.,  iii,  pp.  174  aq.,  178  sq.,  356. 

2.  Baldwin,  pp.  41»;  Const    Hist.,  iii,  p.  257. 
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others  were  joined  to  that  body  in  the  Magnum  Con- 
cilium  which  naturally  included,  with  a  few  exceptions, 
all  those  who  were  usually  summoned  to  Parliament, 
so  that,  on  the  eve  of  the  War  of  the  Roses,  it  was 
scarcely  more  than  an  extra-parliamentary  session  of  the 
House  of  Lords ;  Parliament,  completely  dominated  by 
them,  found  itself  an  accomplice,  and  moreover,  without 
any  authority.  The  oligarchy  exploited  the  State  for 
its  own  profit  and  quite  naturally  split  up,  the  appanaged 
houses  taking  the  direction  of  the  factions  whose  sup- 
port could  bring  them  the  supreme  power.  The  most 
ambitious  of  the  lords  or  the  upstarts  sought  in  their 
turn  to  win  the  king's  favour  and  to  revive,  under  this 
protection,  the  ancient  Council  of  the  familiares  :  but 
they  came  to  grief  against  the  social  and  military  power 
of  the  oligarchy.  It  was  necessary  that  the  anarchy 
which  resulted  should  exhaust  itself  by  the  progressive 
destruction  of  those  who  were  its  artisans.  Then  Henry 
Vn  organised  the  privy  Council,  doubtless  such  a  body 
as  Edward  I  would  have  wished  to  possess.  The 
Magnum  Concilium,  disappeared,  and,  heredity  having 
definitely  prevailed  in  the  House  of  Lords,  that  body 
became  the  last  refuge  of  the  aristocracy. 


The  Origins  of  the  House  of 
Commons. 

I. 

The  appearance  of  the  knights  summoned  from   the 

}  shires,  and  of  the  burgesses  summoned  from  the  good 

towns,  the  boroughs,  before  the  Consilium  of  the  king, 

held  in    Parhament,    was   the   origin  of  the   House   of 

Commons.^   Before  enquiring  why  they  were  summoned 

1.  What  does  the  word  commons  mean  in  the  expression  Hortfe  of 
Commons  1  In  the  ordinary  language  of  to-day,  commons  means  "lower 
people."  For  a  Frenchman,  the  term  communes ,  applied  to  the  history 
of  the  Middle  Ages,  simply  evokes  the  idea  of  towns  which  have 
obtained  a  charter  perpetuating  their  political  independence.  Houst 
of  Commons  admits  of  neither  of  these  two  meanings.  Historians 
who  have  some  experience  of  teaching  and  of  the  errors  made  by 
students  and  even  by  some  teachers,  will  understand  why  we  insist 
on  this,  since  the  present  publication  was  undertaken  for  students, 
not  for  specialists.  The  term  presents  its  difficulties ;  it  is  one  of 
the  innumerable  vague  words  of  the  Middle  Ages.  M.  Pasquet,  in 
his  excellent  Essay  on  the  Origin  of  the  House  of  Commons,  declares 
on  the  first  page  of  his  book  that  commons  meant  the  "representatives 
of  the  communities  of  the  shires  and  the  communities  of  the  towns." 
that  is,  of  the  freeholders  of  the  country  and  of  the  burgesses  of  the 
towns,  and  he  does  not  think  it  nece.«sary  to  justify  a  definition  which, 
to  him,  seems  assured.  In  fact  he  provides  (p.  35,  36,  55,  80,  86,  92, 
93,  103,  109,  137,  140,  148,  152  etc.)  many  examples  proving  that  the 
knights  represent  the  communitas  tocius  romitatus  and  the  burgesses 
represent  the  community  of  a  town.  But  it  is  by  no  means  true  that 
commun,  communa  and  communitas,  if  we  confine  ourselves  to  the 
texts  of  constitutional  and  parlimentary  history  cited  in  ]\I.  Pasqnet's 
book  and  elsewhere,  have  this  meaning  exclusively,  and  that  is  why 
we  must  put  students  on  guard  against  the  disappointments  and 
misunderstandings  which  these  contradictory  meanings  may  provoke. 
Medieval  men  were  not  troubled  by  confusion  of  terms.  Communitas 
regni,  communaute  dt  la  terre,  ought  always  to  mean  the  whole  nation 
(as  in  the  texts  of  1258  and  1270  cited  by  Pasquet,  pp.  37-38,  and 
p.  73).  Now  in  the  Great  Charter  (art.  61)  communa  tocius  terre 
certainly  has  not  this  wider  meaning,  and  beyond  doubt,  as  Mr. 
McKechnie  sugge^t-s,  it  refers  to  the  barons  only.  In  the  statute  of  1275, 
ccmimunautf.  de  la  terre  means  "the  Icnights  and  burgesses  summoned  to 
Parliament  (see  Pa-squet,  p.  75  et  sq).  In  the  statute  of  1322.  which  will 
be  discussed  at  the  end  of  this  study,  comm-unavti  du  royaume  seems 
also  to  have  this  sense.  Similarly,  eommumtas,  commune,  by  it«elf 
signifies  sometimes  the  nation,  (text  of  1301  :  Pa«quet,  p.  115),  some- 
times the  baronage  (constitution  of  1258,  cited  and  discussed  ibid 
p.  50),  sometimes  the  deputies  of  the  towns  (text  of  March  1322  : 
ibid,  p.  227,  n.  1),  and  sometimes  th^  whole  body  of  elected  deputies, 
as  opposed  to  the  "great  men"  summoned  personatly  (t«xt«  of  1SS9 
and   1341  :   ibid,  p.   227,  n.   2).     Althongh   commune,   and  oommunauti 
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there,  it  is  necessary  to  obtain  a  precise  idea  of  the 
nature  of  this  enlarged  Curia,  for  it  has  given  rise  to 
much   discussion. 

It  does  not  seem  that  there  is  anything  to  amend  in 
what  Stubbs  has  said  of  the  Consilium  for  the  Norman 
The  "coiisuium"  P^^iod.^    As  we  have  already  recalled,  the 
of  the  NorBiaa  king  governed  by  means  of  a  permanent 
^°^*  Curia,  at  the  head  of  which   were   placed 

the  great  officers,  bishops  or  barons,  chosen  by  him ; 
he  held  counsel  with  those  of  these  familiares  whom  it 
suited  him  to  consult,  without  the  Consilium  Regis 
being  a  particular  institution  :  in  the  eleventh  century  it 
is  styled  indifferently  Consilium,  or  Curia  regis.  How- 
ever, the  NormAn  king  could  not,  any  more  than  the 
Anglo-Saxon  king,  dispense  with  the  support  of  the 
great  landed  proprietors ;  he  therefore  summoned  them 
to  his  presence,  whether  on  the  occasion  of  the  great 
religious  festivals,  or  as  circumstances  required ;  the 
ordinary  Consilium,  the  small  Curia,  was  then  enlarged 
in  a  highly  variable  degree,  though  its  nature  was  not 
changed.  In  Anglo-Saxon  eyes,  it  cannot  have  been 
distinct  from  the  witenagemot.  Nevertheless,  the  system 
of  tenure  introduced  by  the  Norman  conquest  had  modi- 
still  have  very  divergant  meanings  in  the  fourteenth  century  (see  the 
texts  cited  ibid,  p.  227,  n.  1),  it  is  the  last  meaning  which,  in  the  reign 
of  Edward  III,  is  cltarly  tending  to  prevail.  The  expression  House 
of  Commons  does  not  exist  yet,  but  in  the  text  of  1341  taken  by 
M.  Pasquet  from  the  Bot.  Pari.,  ii,  p.  127,  the  distinction  is  clearly  made 
between  the  grands  and  the  commune,  namely  les\  chivcders  dee 
tounteez,,  citeyns,  tt  burgeys,  i.e.  the  elected  representatives  of  the 
communities  of  counties,  episcopal  towns  (civitates)  and  boroughs. 
So  we  return  to  M.  Pasquet's  definition  :  but  it  was  useful  to  justify 
it.  It  is  understood  that,  outside  texts  of  parliament  history, 
communa  and  cammunitas  can  have  other  meanings,  though  they  all 
ihare  the  idea  of  collectivity  with  common  interests.  For  example, 
in  1275,  Edward  I,  wishing  to  establish  a  tax,  consuJits  the  communes 
dt  nujrchanz  dt  tot  Enqlettrre  (cited  by  Pasquet,  p.  80).  In  municipal 
institutions,  we  find  tn©  cortvmunt  in  the  Fi'ench  sense  of  the  word 
(See  French  edition  of  Const.  Hist.,  i.  1,  p.  96)  ;  {is  to  the  word 
communitatta,  in  urban  charters,  its  meaning  is  obscure  and  debatable ; 
it  often  seems  to  mean  the  ancient  free  urban  community  prior  to 
the  oligarchioal  municipal  government  .  (Note  by  M.  Petit  Dutaillia). 
1,  See  CoMi.  Hi*i.  i,  p.  385  sq. 
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fied  the  position  of  the  great  proprietors,  direct  vassals 

laflnence  of  the  ^^    ^^®    ^^"&'     ^'^^    ^^P^^'    ^^    ^^    ^^^*^- 

feudal  system      They  now  owed  service  of  Court,  in  the 
**°°"  same  way  as  service  of  the  host.     But  if 

they  were  thus  quahfied,  by  their  tenure,  to  become  part 
of  the  Curia,  if  it  was  enough  to  be  "tenant-in-chief"  to 
be  summoned  to  the  Consilium,   this  quahty  was   not 
necessary  :  the  kin?  retained  the  power  to 

t  Service  of  court  •'      ,  °  •        ,        i      t        i  • 

{  does  not  imply    Summon  other  persons  to  it  also.^    In  this 

<  the  right  to       sense,  the  Consilium  or  Curia  was  not  an 
\  be  summoned  ,irii  .iot-/ 

exclusively  feudal  assembly.^    it  is,  in  fact, 

because  the  king's  choice  was  not  limited  that  he  was 

later  able  to  summon  to  his  court  the  knights,  who  were 

not  all  his  direct  vassals,  and  the  burgesses,  who  were 

no  part  of  the  feudal  hierarchy  at  all. 

Nevertheless  Stubbs  thought  that  at  the  time  of  Henry 

II,  all  the  tenants-in-chief  could  be  present,  not  indeed 

^^  ^^  ,   .  at  the  ordinary  Consilium,  but  at  the  en- 

Stnbbs' Yiewson  -^     ,  ^    «.>'  ^ 

the  "Commune  larged  Curia  which  he  calls  the  Commune 
Concilium"  Concilium.^  He  probably  admitted  that, 
little  by  little,  the  obligation  of  service  of  court  had 
finally,  in  the  minds  of  the  barons  and  in  custom, 
entailed  as  counterpart  the  right  to  fulfil  that.  service- 
Though  his   exposition  is  very   circumspect,   it   seems 

1.  The  Euglish  Curia  thus  had  the  same  character  as  the  Freiich 
Curia,  contrary  to  Stubbs'  opinion.  (See  Const.  Hist,  ii,  p.  269), 
Of.  Luchaire,  Inst,  mon.,  i,  2.53  sq. 

2.  This  is  a  feature  which  Messrs.  Adams  and  Pollard  seem  to  leave- 
in  the  dark,  so  strongly  do  they  insist  on  the  feudal  character  of 
medieval  England.  At  the  time  of  the  Great  Charter,  says  Mr. 
Adams  (p.  149),  England  is  "the  most  perfectly  logical  feudal  kingdom 
to  be  found  in  Christendom."  For  Mr.  Pollard  "This  English  national' 
constitution  lb  a  direct  growth  of  the  earlier  feudal  constitution  of 
the  State"  (p.  6) ;  in  consequence,  he  regards  it  as  deriyed  from  the" 
Conquest  and  the  Norman  organisation ;  every  link  between  Anglo- 
Saxon  and  Norman  England  seems  broken ;  the  king  seems  never  to 
have  been  more  than  tne  head  of  the  feudal  hierarchy ;  he  had  na 
longer  any  subjects,  but  only  vassals.  But  it  seems  very  diflBcult  to- 
ascribe  the  liberty  of  the  king's  choLce  exclusively  to  the  feudal 
character  of  royalty.  The  idea  of  sovereignty  never  completely^ 
▼anished. 

3.  Se«  Con»t.  EM.,  i,  pp.  60S  sq. 
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capable  of  being  summarised  thus :  the  king  had  kept 
the  faculty  of  bringing  his  familiares  into  the  enlarged 
Curia,  but  he  was  obliged  to  summon  to  it  all  the 
tenants-in-chief.  It  is  against  this  interpretation  that 
scholars  of  to-day  have  vigorously  protested. 

To  appear  in  the  Curia  was  not,  they  say,  a  right  for 
the  vassals,  but  an  obligation,  instituted  in  the 
Objections  sovereign's  interest  to  permit  him  to  secure 

of  modern  their   collaboration ;    to    them    it   appeared 

scholars  burdensome    and    annoying,    even    to    the 

greatest,  unless  ambition  or  interest  brought  them  into 
the  royal  circle.  In  the  thirteenth  and  fourteenth  cen- 
turies, every  time  the  magnates  had  imposed  on  the  king 
an  ordinary  council  of  their  own  making,  the  utmost 
difficulty  was  experienced  in  obtaining  a  satisfactory 
attendance  from  its  members.  On  the  other  hand,  in 
the  ordinary  run  of  things,  it  was  enough  for  the  king  to 
consult  those  vassals  whose  adherence  would  bring  with  it 
that  of  the  rest.  Without  any  doubt,  he  summoned  them 
personally,  though  no  writ  of  this  kind  earlier  than 
1205  has  survived;'  and  for  most  of  the  time,  it  is  even 
probable  that  he  contented  himself  with  associating 
with  his  familiares  the  barons  who,  for  some  reason  or 
another,  were  temporarily  staying  at  the  court.  In  the 
twelfth  century  as  in  the  eleventh,  there  was,  therefore, 
no  fundamental  difference  between  the  ordinary  Con- 
silium, or  Curia  of  the  familiares,  and  the  great  Curia 
which  gathered  together  a  more  or  less  considerable 
number  of  tenants-in-chief :  both  are  the  Consilium 
regis, ^  and  when  the  word  Parliamentum  appears  in  the 

1.  Ihid.,   i,   p.    609 

2.  See  eppecially  Baldwin,  pp.  10,  11  ;  Adams,  p.  345.  "All  the 
functions  of  the  5itat«  were  exerci.sed  by  a  single  institution,  and  thi« 
institution  existed  under  two  forms,  which  were  distinguished  from 
■each  other  only  by  size  and  manner  of  meeting."  Pollard.  Evnlution 
«/  Parhamfnt  p.  24,  cit«s  the  famous  text  from  Fht<i,  ii,  2.  "Hahet 
■eniVi  rex  ruriam  svam  iti  coiifilio  suo  in  pnrltcrtntntis  svis."  Compare 
the  formula.s  Scarrarium  in  parlinmento  regis;  piacita  coram  regt  in 
parliamentc ;  fiaeita  ooTttm  e&neiho  in  parliamenta. 
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thirteenth  century,  it  is  applied  to  both.^    The  king's 

right  to  consult  whomsoever  he  will  remains  intact,  and 

for  contemporaries  these  assemblies  differ,  at  the  most, 

Ti,»,«  ,„»„  „«  in  the  numbers  present.  Thus  the  Com- 
Tnere  was  no  ^ 

"Commune         viune  Consilium,  or  national  assembly,  of 
onci  lum  Stubbs,   imagined   as   a   particular   institu- 

tion, does  not  exist.  It  is  even  contested  that,  in  the 
texts,  the  expression  Commune  Consilium  designates 
an  assembly,  the  word  concilium  requiring  to  be  trans- 
lated by  "counsel,"  and  not  by  "council."*^  As  for 
supposing,  with  Stubbs,  that  in  its  most  extended, 
though  almost  theoretical  form,  this  so-called  Commune 
Concilium,  could  have  included  all  the  landed  proprietors 
of  the  realm, ^  it  is  objected  that  the  feudal  conception 
of  service  of  court  was  opposed  to  it ;  even  supposing 
that  the  king  had  kept  the  right  to  summon  them,  the 

1.  On  the  use  of  the  word  parliamentum  see  Const.  Hist.,  i,  pp.  514, 
note  611,  and  Maitland,  pp.  Ixvii,  Ixxxi  sq. ;  the  Parliament  is  a 
session,  a  full  meeting  of  the  Council ;  Edward  I  still  does  not  dis- 
tinguish several  Councils ;  in  his  time  the  word  does  not  yet  apply 
specially  to  the  assembly  in  which  the  Commons  appear,  or  assembly 
of  three  estates;  the  rotidus  'pgrjiamenti  of  1305  is  a  roll  of  the  Council. 
See  also  Pollard,  EvdtiitlJm  of  ParJiament,  pp.  32,  46  sq.   '  /^ytA-^ 

2.  Pollard,  Evolution  of  Parliament,  pp.  28-37  :  article  12  of  the  Great  ~~ 
Charter  says  that  scutage  and  aid  cannot  be  raised  nisi  per  commune- 
eonsilium  regni  nostri ;  the  text   should  be  interpreted   in  the   light  of 

two  others  drawn  from  article  14  :  Et  ad  habendum  commune  ronsilium, 
regni  .  .  .;  procedat  .secundum  consilium  eorum  qui  presentes  fuerint. 
According  to  Mr.  Pollard  -it  is  not  a  question  of  holding  a  common 
council,  but  of  obtaining  the  conunon  counsel  or  consent.  The  clerks 
wrpte  in  Latin,  but^  they  thought  in  ^French ;  whether  they  wrote 
coiiciliuvi'ovFdnsinum,  in  both  cases  it  Is  the  word  conseil  (counsel)  and 
not  the  word  assemhUe  [council]  that  they  had  in  mind.  Mr.  Pollard 
makes  a  similar  observation  regarding  the  expression  plenum  parlia 
mentum  :  it  may  mean  a  parliament  of  which  all  the  component  parts 
are  assembled,  but  also  a  very  much  reduced  parliuincntam  deiibetatiiig 
in  public  :  in  French  the  clergy  thought  en  plein  pai'Iement  (i.e.,  in 
open  debate)  an  idea  analogous  to  that  expressed  in  the  words  en 
jjiein  air  (in  open  air),  (E.  H.  R  .1915).  W.  A.  Morris,  moreover,, 
thinks  that  in  the  expression  plenus  cimitatus,  the  adjective  indicates 
publicity  rather  than  the  number  present.  (Ibid.,  1924).  The  interpreta- 
tion is  certainly  ingenious.  We  can  compare  with  the  articles  of  the 
Great  Charter,  the  text  given  by  Maitland  (no.  20,  p.  19)  :  "mm,  de 
comnivni  consilio  ordinatum  sit  quod  .  .  .  ."  Mr.  Polladr's  explanation 
would  allow  its  reconciliation  with  Maitland's  statement  that,  under 
Edward  I,  we  cannot  distinguish  several  Councils  (Ibid.,  p.  xvii,  note.). 

3.  See  Const.  Hist.,  i,   p.   606. 
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assembling  of  so  great  a  mass  of  men  was  evidently 
impossible. 

Nor  is  there  any  difference  in  so  far  as  concerns  com- 
petence.  The  Curia  of  familiares  and  the  enlarged  Curia 

both  deal  with  all  governmental  matters. 
"Cnria'Tiad  Messrs.  Macllwain  and  Pollard  have 
DO  special  brought  into  full  light  the  essentially  iudi- 

attribntes  ■    ,      ,  r     f      ..  ■      i  -i 

cujl   cliaracter  or   the       terminal   courts,    ^ 

but  they  nevertheless  treated  of  questions  of  general 
policy  and  finance,  just  as  the  small  Curia.  On  the 
other  hand,  both  assemblies  seem  purely  consultative. 
Stubbs  himself  agrees  that  there  is  no  trace  of  resistance 
on  the  part  of  the  barons  in  matters  of  taxation  before 
the  end  of  Richard  I's  reign, ^  and  M.  Pasquet  rightly 
observes  that  in  the  eleventh  and  twelfth  centuries  "the 
ecclesiastical  order  alone  was  at  that  time  organised  and 
able  to  offer  some  resistance  to  the  arbitrary  will  of  the 
king."3 

This  interpretation  does  not  seem  to  express  the  entire 
reality.  There  is  no  doubt  that  the  the  king  of  England 
These  views  believed  himself  free  to  summon  to  his 
perhaps  too  Curia  such  barons  as  he  pleased,  but  the 
abso  nte  ^^.^^   question   is  to   learn    whether  it  was 

not  in'  his  interest  to  summon  them  all  to  it.  However 
powerful,  the  Norman  or  Angevin  king  could  not  treat 
the  advice  of  his  vassals  as  negligible,  and  if  the  latter 
officially  kept  silence  in  the  courts  of  the  eleventh  and 
twelfth  centuries,  it  is  hard  to  believe  that  this  tacit 
approval  did  not  result,  on  the  essential  matters  at  least, 
from  a  preliminary  understanding.  When  we  attempt 
to  imagine  what  went  on  in  these  meetings,  we  must  go 

1.  The  four  judicial  terms  of  the  year  were  Hilary  (Hth  Jan.), 
Easter,    Trinity,   and    Michaelmas    (Sept.    29). 

2.  See  Ihid.,  i,   p.   618. 

3.  Pasquet  pp.  5-6  (This  opinion  must  admit  .=iome  limitations.  In 
the  contlict  between  William  Rufus  and  St.  Anselm,  -which  by  a 
strange  omission,  Stubbs  has  not  described  and  to  which  M.  Pasquet 
makes  allusion,  the  archbishop  of  Canterbury  was  upheld,  not  by  the 
bishops,  but  by  the  barons).     (Note  by  M.   Petit-Dutaillis). 
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to  the  Carolingian  assemblies  described  by  Hinc- 

We  must  not  forget  that  in  feudal  times  absentees 

^  J    often  held  themselves  free  to  refuse  their 
ng  had  .  J  ,      • 

to  concurrence  in   the   measures  adopted ;  in 

'in*chief  ^'"les  of  crisis,  above  all,   it  was  therefore 

14  of       of  paramount  importance   to  summon   all 
^*  the  tenants-in-chief  who  could  not  legally 

decline  the  summons.    Some  think  that  the 

15  article  14  of  the  Great  Charter,  which  regulates 
general  assemblies,  was  set  down  in  the  exculsive 
5t  of  the  king  himself.*    We  are  nevertheless  in- 
to think  that  it  must  have  had  antecedents.    It  is 

lat  there  remains  no  writ  of  any  such  convocation, 

is  likely  that  no  one  attempted  to  secure  its  exact 

lent.  But  its  very  possibility  was  sufficient  to  make 

eat  Curia  tend  to  be  distinguished  from  the  lesser 

reover,  the  opinion  of  the  king  and  the  lawyers 

not  to  be  the  only  thing  to  receive  our  attention  : 

that  of  the  barons  has  also  its  value.    It 

)ns°  **      cannot   be   denied   that   in    the   thirteenth 

century  they  regarded   the   tenant-in-chief 

natural  counsellor  of  the  king.    They  had  there- 

ome  to  regard  service  of  court  as  a  right.    Was 

new  idea  ?    It  is  hard  to  believe  so,  for  there  was 

5t  one  case  in  which  all  the  tenants-in-chief  had  to 

nmoned  to  the  Curia,  according  to  feudal  custom. 

•  question  of  the  general  convocations  is,  in  fact, 

Y  bound  up  with  that  of  the  competence  of  the  great 

inj?  of      Curia,  as  articles   12  and   14  of  the  Great 

requires    Charter  precisely  show.     When   the  king 

^^*°^^     wished  to  raise  an  aid,  apart  from  the  cus- 

y  cases,  we  cannot  contest  that  he  had  to  ask  for 

ncmar's  text  is  reproduced  in  the  French  edition  of  the  Const. 
fc.    i,  p.    158,   n.    1.   according   to   Prou's   edition.     See   Viollet's 
itary,      Hist,    des   inst.   pol.    et   adm.,    i,  pp.    211   sq. 
Petit-Dutallis  in  his   additional   note   on   the  Great   Charter : 
and  Notes   Supplementary ;    i,    np.    142-143. 
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the  consent  of  his  vassals ;  in  this  sense,  the  obligation 
to  appear  became  a  rightfor  the  tenants-in-chief,  because 
it  was  impossible  to  dispense  with  them.  Moreover  the 
Curia  of  the  familiar es  could  not  make  a  binding  de- 
cision in  such  a  case,  and,  in  consequence,  this  was  a 
feature  which  distinguished  it  from  the  enlarged  Curia, 

It  is  true  that  at  the  beginning  this  dis- 
At  the  beginning    .      ,-  ,       ,  .     •  .  -ru 

this  right  was     tmction    had    no    great    importance.      1  he 

not  greatly  barons  doubtless  admitted  that  from  time 
appreciated  ...  ,        , 

to  time,  when  circumstances  urgently  de- 
manded it,  they  could  not  escape  granting  some  subsidy 
to  the  king,  especially  as  long  as  his  power  remained 
intact.  As  long  as  aids  were  rare  and  were  assessed  at 
a  modest  rate,  it  mattered  little  to  them  that  they  should 
be  regularly  granted,  and,  if  they  were  summoned  by 
a  general  writ,  many  of  them  had  no  desire  to  incur  the 
expense  and  trouble  which  service  of  court  entailed,  in 
order  to  go  and  consent  to  what  they  would  not  have 
dared  to  refuse.  They  had  no  political  spirit,  and  re- 
mained strangers  to  juridical  theory.  Nevertheless,  it 
does  not  follow  that  the  right  of  granting  the  extra- 
feudal  aid,  and  the  faculty  of  coming  to  the  Curia,  which 
was,  in  this  case,  the  counter-part  of  service  of  court, 
were  without  importance;  it  all  depended  on  the  point 

at  issue. ^  So  long  as  the  king  respected 
import'anrfrom   the  jurisdiction  of   the    barons   over   their 

the  end  of  men  and  his  exactions  remained  customary, 

the  twelfth  r  ^  ■       ,  ui-~  *• 

century  Service   of  court  remained  an    obligation ; 

but,  when  the  judicial  reforms  of  Henry  II 

1.  Pasquet,  pp,  9  sq.  admits  the  distinction,  but  not  before  the 
reign  of  Henry  III,  when  it  "begins"  to  appear.  It  seems  difficult, 
however,  to  admit  that  article  12  of  the  Charter  is  an  innovation  in 
law,  even  though  IM.  Pasquet's  observations  on  the  practical  unimpor- 
tance of  the  voting  of  the  aid  at  this  time  are  full  of  historical  sense. 
jNlr.  Tait,  in  his  review  of  Mr.  Pollard's  book,  even  though  he  has 
provided  yet  another  argument  (E.  H.  1?.,  1912,  pp.  720-72S)  for  dis- 
allowing the  existence  of  a  commune  concilimn.  also  thinks  that  the 
importauGe  of  consent  to  the  aid  has  been  loo  much  reduced  (E.  H.  R., 
1921,  p.    254). 
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undermined  seignorial  authority,  and  when  scutage 
tended  to  become  an  aid  without  consent,  the  barons 
regarded  it  in  a  different  light  and  it  appeared  to  them 
as  a  right.  It  is  regarded  as  settled  that  Henry  III  never 
raised  an  aid  without  their  consent. 

The  enlarged  Curia,  therefore,  was  not  a  national 
assembly,  as  Stubbs  would  have  it ;  it  was,  in  reality. 
The  enlarged  °"^y  "^^^^  slowly  distinguished  from  the 
"Curia"  can  be  ordinary  Curia.  Still,  it  seems  that  Stubbs 
from^fhe^''^^  was  right  in  establishing  a  distinction  in 
ordinary  principle   between    them.     This  is   no  un- 

important point,  if  we  ask  ourselves  in  what 
atmosphere  the  House  of  Commons  can  have  begun  to 
develop.  When  the  knights  appeared  in 
this^pofnMn"'  ^^^  Curia  in  the  capacity  of  representatives, 
the  history  of  not  all  were  tenants-in-chief,  but  several  of 
Commons  them  were ;  it  will  doubtless  be  admitted 

that  in  this  case,  they  would  not  be  inclined 
to  renounce,  as  representatives,  the  prerogatives  which 
they  could  have  exercised  as  tenants-in-chief ;  the  dis- 
tinctions of  the  lawyers  counted  for  nothing  in  this. 
And  this  confusion  implied  a  state  of  mind  which  was 
bound  to  be  communicated  to  the  whole  body  of  knights 
acting  collectively  as  one  of  the  Estates  of  the  realm. 

We  can  now  seek  the  motives  which  determined  the 
king,  and  the  barons  themselves,  to  bring  into  the  Curia 
knights  without  distinction  of  tenure,  and  burgesses, 
as  representatives  of  all  the  freemen  of  the  kingdom. 

T!ie  scholars  whose  works  we  have  cited  have  shown 

that  the  English  kings  acquired  the  habit  of  summoning 

before  the  Council,  in  their  Court  in  Par- 

calling  of  the      Hament.  knights  a^nd_burg^sses  in  order  to 

knights  and        facilitate    the   government  of  the    country 

burgesses  to         r       T"   ,:  .    ,"       ^"-~—-        .•■--.---,-       —  ~v 

Parliament         tgr   ludicial,   admimstratiye,    and   fijaainjCial 

P^J'E^Jses.    Thus  a  new  element  was  added 
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to  the  Curia.  These  persons  did  not  appear  in  their 
personal  title,  and  as  a  result,  the  representative  prin 
made  progress  hand  in  hand  with  the  future  Hou 
Commons. 

The  king,    holding  his  Court,   has  always  beer 
supreme  recourse  of  the  freeman,  but  we  must  attr 
I    Th    "ndiciai   ^^^  importance  of  the  judicial  functic 
functions  of  the   Parliament  to  tlie  institution  of  form 
Parliament         procedure    by    Henry    II.     Hencefor 
by  obtaining  a  writ,  every  freeman  was  able  to  e 
from  the  customary  procedure,  the  judicial  duel,  an 
ordeal,    and  especially   to   assure  himself  of   the 
protection  against  seignorial  abuses.    Stubbs  has  s 
not  only  the  pecuniary  interest  which  prompted  I 
II,  for  the  writs  were  bought  in  chancery,  but  alf 
anti-feudal  and  centralising  character  of  his  meas 
In    the   thirteenth    century,   the  royal   jurisdiction 
ceaselessly    undermining    manorial  jurisdiction    ir 
way  :    under  Henry   III   the  number  of  types  of 
rose    from    60    to    450.      In    principle    it   was    fo 
itinerant    justices    to    act    upon    the   writs;    but    £ 
could   be   made  to  the   king,   and   further,    in    dc 
cases,    the    justices    referred    the    matter    to    him 
permanent  Curia  and  its  different  sections,  when 
split  up,   sent  difficult  cases,  in  the  same  way, 
reinforced  Curia,  so  that  Parliament  became  a  co 
equity.!  Besides,  the  visits  of  the  justices  were  irre 
and  many  cases  came  at  first  instance  before  the  ( 


1.  See  Const.  Hist,  i,  ch.  xii  and  xiii ;  ii,  pp.  267-268.  (T 
of  the  Great  Assize  is  uncertain,  as  Stubbs  notes;  but  Mr. 
lias  reduced  the  field  to  a  choice  among  these  three  dates  :  Ap 
October  1175.  and  April  1179;  E.  H.  B.  1916).On  the  judicial 
of  Henr%'  II  and  their  development  under  his  successors, 
F.  Pollock  and  F.  W.  Maitland,  The  History  of  English  Lm. 
the  time  of  Edumrd  I,  often  cited  in  the  notes  of  these  chapt 
the  treatise  of  Mr.  W.  S.  Holdsworth,  A  History  of  Engl. 
{2nd  edn.  :  Vols,  i,  ii,  and  iii  deal  with  the  period  befor< 
see  M.  Jouon  des  Longrais'  work  La  conception  anglaise  de  li 
du  XlJe  au  XITf  siecle,  (Paris,  Jouve,  1924,  Th^se  de  droit)  e 
pp.  45  sq. 
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or  before  the  Parliament,  at  least  until  the  institution 
of  commissions  of  Nisi  prius  by  Edward  I ;  at  this  time 
the  knights  and  burgesses  had  long  been  accustomed  to 
appear  before  the  Council  in  Parliament,  in  order  to 
represent  their  communities  there,  whether  as  procura- 
«»f«rtors  or  as  members  of  juries.^ 

The  counties  and  the  boroughs  wishing  to  complain 
of  a  lord,  or  of  some  agent  of  the  king,  or  of  some  other 
Knights  and  Community,  pleaded  in  Parliament,  like 
burgesses  as  individuals,  deputing  knights  or  burgesses 
procnra  ors  ^^^  ^^^  purpose.  Thus  the  judicial  reforms 
indirectly  called  before  the  Council  attorneys  of  the 
counties  and  the  boroughs.^ 

These  procurators  acted  for  local  purposes,  we  may 

say,  and  their  missions  did  not  affect  public  order.    But 

Henry  IPs  reforms  have  another  feature, 
As  jurymen  ,  •  ,  ... 

the  systematic  employment  of  the  jury. 
Now,  as  soon  as  cases  came  before  the  Council,  the 
juries  of  knights,  appointed  in  conformity  with  the 
assizes,  were  summoned  there ;  in  particular,  in  cases  of 
an  appeal,  chosen  knights  were  cited  to  give  an  account 
of  the  decision  returned  in  the  first  instance:  they  "de- 
fended" the  county,  which,  if  the  sentence  were  altered, 
might  be  condemned  to  pay  a  fine.  Thus,  by  the  de- 
velopment of  tTiis  institution,  the  representation  of  the 
county  in  Parliament  was  incorporated  in  the  adminis- 
traj:ion  of  the  kingdom.^ 

j  The  extraordinary  importance  of  judicial  affairs  in  the 
activities  of  Parliament  appears  fully  in  the  roll  of  1305, 


1.  Pasquet,  pp.  26-27.  For  the  commifisions  of  Nisi  prius,  see  Const. 
Hist.,  ii,  p.  284. 

2.  Maitland,  j).  353,  notes  approximately,  in  1305,  8  petitions  of 
communities  of  shires,  29  of  communities  of  boroughs,  2  of  Scottish 
boroughs,  3  of  other  local  communities,  4  of  merchant-communities ; 
63  come  from  religious  communities  and  16  from  the  Universities.  See 
also  p.  Ixxiii  sq. ;  the  knight  of  the  shire  or  the  burgess  moves  the 
petitions   of  his  county  or   his  town. 

3.  Pasquet,  pp.  23  sq. 
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Importance  of  Published  by  Maitland,  and  has  been  well 
judicial  affairs  exposed  in  the  works  of  Messrs,  Macllwain 
"*      "  and  Pollard.    The  session  of  Parliament  is 

preceded  by  a  proclamation  of  the  king,  who  calls  upon 
all  his  subjects  to  present  their  petitions :  the  work 
begins  with  the  nomination  of  the  "triers"  and  the 
"receivers"  charged  to  examine  them,  and  to  send  some 
to  the  Courts  which  can  take  cognisance  of  them,  and 
others  to  Parliament.  In  1290  the  Michaelmas  Parlia- 
ment received  250,  even  though  one  Parliament  had 
been  held  in  January  and  another  in  April ;  in  1305,  one 
of  the  two  Parliaments  of  that  year  had  500  lodged. 
A  great  number  of  Parliaments  seem  to  have  been 
entirely  occupied  in  examining  petitions,  and  thus  we 
see  why,  under  Edward  III,  for  example,  the  Commons 
demanded  more  frequent  Parliaments,  and  why  the 
kings  from  time  to  time  took  measures  to  hasten  the 
presenting  and  classifying  of  petitions,  in  order  that  the 
assembly  might  find  time  to  deal  with  other  matters.^ 
These  facts  have  induced  Messrs.  Macllwain  and 
Pollard  to  regard  Parliament  as  being  essentially  a  court 


1.  Maitland,  pp.  Ixviii  pq.  ;  MaoTlwain,  p.  51;  Pollard,  EvoJut'wn 
of  Parliament,  pp.  34  sq.  Generally  parliament  is  a  court  of  first 
instance  :  high  court,  a  name  given  to  it  in  the  XVIth  century, 
signifies  "open  and  common  to  all,"  le  jifus  frank  leu  d'Enqhterre : 
perhaps  it  was  also  less  costly  :  writs  had  to  be  paid  for,  but  not, 
apparently,  the  expenses  of  a  suit  in  Parliament.  Nevertheless, 
Parliament  was  also  a  court  of  appeal  (Pollard,  Evolution  of  Parlia- 
ment, p.  40).  EiCgarding  measures  taken  in  the  time  of  Edward  I,  for 
expediting  the  petitions,  see  Cojutt.  Hist.,  ii,  p.  276  and  Pasguet, 
p.  197.  In  the  fourteenth  century  misgivings  were  caused  by  the 
election,  as  representatives,  of  the  mnintcneurs  of  cases,  and  of 
lawyers.  (See  Ihid.,  iii,  p.  413).  In  1404  Henry  IV  excluded  t'^e 
lawyers  from  parliament  because  they  gave  more  time  to  their  clients' 
suits  than  to  public  business  (Ihid.,  iii,  p.  47).  Under  Henr>-  VTT 
the  session  of  Parliament  was  once  more  largely  devoted  to  jiulicint 
affairs  :  in  14R5  the  triers  and  receivers  were  named  iit  justitia  ran- 
qvert  role,ntihus  possit  celerius  adhiheri  (Pollard,  Evolutiitn  of 
Parlinment,  p.  61).  In  1311  the  Ordainers  laid  it  down  that  Parliament 
should  meet  at  least  once  a  year  in  order  that  lawsuits  should  not  be 
delayed.  The  Commons  again  made  similar  demands  under  Edward 
III ;  if  it  had  been  a  question  of  taxation,  they  would  have  been  less 
eager    (ihid.,  pp.   34,  42-3). 
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ofj'ustice,  "the  high  court  of  parliament," 
of  Parliament     ^^  follow   the  expression   of  Tudor   days. 

Mr.  Pollard  distinguishes,  in  the  thirteenth 
century,  two  sorts  of  Parliament :  the  Terminal  Parlia- 
ments, in  which  Stubbs  recognised  judicial  sessions  of 
the  king's  Council,^  and  the  Parliaments  to  which  the 
knights  of  the  shire  and  the  burgesses  were  summoned 
at  the  same  time  as  the  barons ;  the  chief  innovation  of 
Edward  I  would  therefore  lie  in  making  the  meetings 
of  both  coincide  :  it  was  natural  that  the  knights  and 
burgesses  who  were  present  at  the  first,  to  bring  the 
petitions  of  their  communities,  should  also  be  instructed 
to  represent  them,  at  the  king's  order,  to  hear  what  was 
to  be  asked  of  them  in  the  matter  of  taxation  or  adminis- 
tration. In  this  sense  the  Parliament  of  November  27th, 
1295  would  not  be  the  real  model  Parliament,  for  it 
does  not  seem  possible  that  the  "Terminal  Parliament" 
of  Michaelmas  should  have   lasted  to   that  date.     The 

model  Parliament  would  become  that  of 
of  ms'^ '^™^°     May   25th,    1298,    for   the    Exchequer  and 

the  Common  Pleas  were  summoned  for  the 
2nd  and  9th  of  June,  and,  like  it,  to  York  ;  from  that 
moment  the  judicial  sessions  and  the  sessions  of  general 
interest  would  have  coincided. ^  But  Mr.  Tait  has 
rightly  objected  that  the  "terminal  sessions"  were  not 
entirely  devoted  to  the  despatching  of  judicial  business. 
Mr.  Pollard  himself  recognises  that  it  was  in  one  of 
these  sessions  that  the  statute  Quia  emptores  was  pro- 
mulgated, and  the  aide  pur  fille  marier  granted,  in  1290.^ 
It  is  none  the  less  clear  that  the_judicial  function  of 
Parliament    contributed    greatly    to    accustoming    the 

knights  and  burgesses  to  attendance  there, 
Parliament         ^"^  that  it  continued  to  attract  them  long 

after   they    had    begun   to    be    gammoned 

1.  See  IJ)hL    ii,  p.  275;  iii,  pp.  309  eq. 

2.  Pollard,  Evolution  of  Parliament,  pp.    50  sq. 

3.  Ihid. 
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regularly  to  it  for  quite  different  reasons.    They  would 
l^ave.  come  much  less  willingly   if  it   had  only  beeQ__a^ 
question  of  voting  taxes,  and  i^  is  in  its  judicial  form 
,  that  Parliament  was  able  to  contribute  to  the  develop- 
/    ment  of  centralisation  and  unity  in  England  on  the  oae., 
/    hand,  and,  on  the  other,  to  preparing  the  members  of 
\h^  future   Commons  for  collective  action.^    For    long 
years,  it  is  principally  as  petitioners  that  thpy  app^nr  in 
Parliament.^    Even  in  1305,  it  does  not  seem  that  any 
of  their  number  could  be  found  among  the  "triers"  and 
the  "receivers,"  though  these  persons  may  nevertheless 
have  consulted  them  on  occasions.    Nor  did  they  take 
any  part  in  the  placita,  which,  under  Edward  I,  some- 
times  took   place    after    their    departure.     The    greater 
number  of  the  complaints  were  of  an  individual  nature, 
could  not  give   rise  to  a  debate  in  an   assembly,   were 
submitted  to  the  king's  Council  only  to  obtain  from  it 
a  solution  of  a  difficulty  of  juridical  nature,  and  called 
for  no  other  settlement  beyond  the  issue  of  a  writ.    But 

there  were  also  others  which,  emanating 
petitions  from  communities,  bore  witness  to  abuses  of  ^ 

a  general  natuie.  which  could  be  brought 
to  notice  by  a  cpllective^  con^plainf  and  which  it  could 
be  proposed  to  redress  by  a  legislative  measure  of  com- 
mon interest.  It  is  through  this  channel  that  the 
Estates  of  the  realm  came  to  present  to  the  king,  at  the 
same  time  as  the  grievance,  a  bill  which  he  had  only 
to  sanction  to  make  a  statute  of  it.  In  1305  five  petitions 
of  the  Estates  already  figure  in  the  list  drawn  up  by 
Maitland  :  the  Commons  associate  themselves  with  one 
and    present    another.^      Messrs.    Baldwin,    Macllwain 

1.  "In  this  sense  the  oriy;in  of  parliaments  must  be  traced  back  to 
Henry    II."    (Pollard,   Evolution  of   Parliament    p.    36). 

2.  Fasquet,  pp.  201  sq.  This  explains  why  the  Commons  never 
claimed  the  judicial  power  in  Parliament,  a  fact  which  Stubba  thought 
strange.  {Const.   Hist.,  ii,  pp.  261,  641). 

3.  Maitland,  pp.  353  sq.  :  the  barons  presented  three  petitions  to 
obtain  discharge  of  scutage  and  to  be  authorised  to  raise  scutage  and 
tallage  from  their  vassals  :   No.   486,  p.   313-4,  is  directed  against  the 
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and  Pollard  rightly  remark  that  in  the  Middle  Ages  ^_ 

justice   was    not   separated   from   legislation   and  .from  I 

administration,  and  that  a  statute  was  little  more  than* 

a  judicial  decision  to  which  a  general  application  was 

given  by  means  of  an  appropriate  wording.  Thus,  thanks 

„  „^  to  the  extension  of  their  right  of  petition 
Consequences  ■■    ^  ■  ^' — 1- • 

of  the  rij^ht        by  intervening  in  the  administration  and_ 

to  petition  j^gf^j.^   ^j^g  Council,,  the. ..Commons  ^mc^^^^ 

by^acquiring,  in  fact,  a  right  of  initiative  in  matters  of 

legislation.    Mr.   Pollard  has,  moreover,   related  to  the 

Commons'  right  of  petition,  the  complaints  against  the 

officers  of  the  king,  and  he  sees  in  it,  consequently,  the 

origin  of  ministerial  responsibility. 

Great  as  were  the  numbers  in  which  the  king's  Council 

in   Parliament  saw  the   knights  appear,    sent   by  their 

communities  or  summoned  as  juries  by  the 
II.    The  cootrnl    ,  •  ,•  ir     ..u         j-j  .  ^      t. 

of  the  local        kmg  himself,   they  did   not   represent   the 

administration:  whole  of  England  and  their  powers  had 
convocations       always  a  local  and  fragmentary  character. 

But,  in  certain  circumstances,  they  were 
summoned  from  all  the  counties  at  once.  The  first  of 
these  general    convocations   known   to    us 

goes  back  to  1213;  the  writ  of  November 
7th  ordered  the  sheriffs  to  send  to  the  king  four  discreet 
knights.^    We  do  not  know  whether  this  assembly  ever 


Cistercians  "ad  petitionem  comitum,  haronum,  et  communitatis 
Angiiae :"  (m&xgin,  Communitas  Angliae  contra  abbatem  Cistercien- 
sem'^)  ;  No.  472,  p.  305,  is  aimed  against  the  corruption  of  juries  ad 
petctionem    'pauperum    hominum    terrae    Angliae." 

1.  Stubbs  {Const.  Hist.,  i,  p.  565)  attached  great  constitutional 
importance  to  an  earlier  convocation  which  is  known  to  us  only  through 
Roger  of  Wendover  :  on  July  21st,  1213,  John  Lackland  is  said  to 
have  summoned,  for  August  4th  to  St.  Albans,  the  reeve  and  four 
men  from  each  of  the  viliae  of  his  domains.  This  text  has  given 
rise  to  many  discussions.  M.  Pasquet  (pp.  38  sq.)  has  summarised 
the  hypothesis  to  which  it  has  given  rise  and  has  proposed  a  new  one 
which  seems  satisfactory  (Mr.  J.  Tait  seems  inclined  to  adopt  it : 
E.  H.  R.  1914,  p.  750;  see  Ihid.,  the  correction,  proposed  by  Mr.  H. 
W.    C.    Davis,    to    the    interpretation    he    suggested    in    Ibid.,    1905). 
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effectively  met,  and,  in  any  case,  its  object  remains  un- 
known. But  we  are  better  informed  on  other  general 
1226.27  convocations  which  took  place  in  1226  and 

in  1227  :  their  purpose  was  to  return  the 
results  of  an  inquest  on  the  administration  of  the  sheriffs. 
Perhaps  that  of    1222  was  concerned  with  an  enquiry 

,„,„  on    the   forest.^     In   October    1258    it  was 

1258  .    ,  ,      .  ,  . 

certamly  concerned  with  a  new  inquest  on 

the  sheriffs. 2  And  perhaps  there  were  many  others. 
The  control  of  the  sheriffs  was  always  one  of  the  essential 
preoccupations  of  the  kings  :  it  formed  a  part  of  that 
duty  of  justice  which  was,  in  the  eyes  of  the  monarch 
as  in  those  of  his  subjects,  the  raison  d'etre  of  royalty, 
and,  in  this  way,  the  judicial  parliament  naturally  be- 
came administrative.  The  preoccupation  of  securing  this 
control  is  so  evident,  especially  among  the  kings  who 
care  for  their  authority,  such  as  Edward  I,  that  Riess 
has  seen  therein  one  of  the  essential  reasons  for  the 
constitution,  by  that  king,  of  the  House  of  Commons  : 
one  of  the  purposes  of  the  regular  convocations  of  the 
knights  was,  it  is  suggested,  to  give  the  central  power 
regular  information  on  the  provincial  administration. 
It  has  rightly  been  objected  that,  according  to  this  plan, 
the  summoning  of  the  burgesses  is  hardly  explained,  for 

It  takes  away  all  constitutional  import-ance  from  this  emrimons.  In 
any  case,  we  can  build  nothing  on  so  controversial  a  text.  Stubbs 
(Const.  Hift.  i,  p.  666)has  given  an  inexact  text  of  the  summons  of 
Nov.  7th,  1213,  mentioned  above;  he  has  printed  quatuor  discrttos 
hotnine.^  and  has  put  them  on  the  same  footing  as  the  four  men  of 
the  I'illa  :  but  the  correct  reading  is  "rrjf/i'f^.*."  Miss  A.  E.  Levett 
has  examined  anew  the  discussions  relating  to  this  writ  (E.  H.  F  . 
1916). 

1.  For  the  first  general  convocations,  see  A.  Whit«,  "Some  Early 
Instances  of  Concentration  of  Representatives  in  England"  (Amer.  Hist. 
Eev.  Vol.  xix);  "Was  there  a  Common  Council  before  Parliament.?" 
(Ibid.,  vol.  xxv).  On  August  13,  1227,  the  king  summoned  the  repreeen- 
tatives  of  35  counties  out  of  37.  Westxnoreland,  one  of  the  two 
shires  omitted   (the  other  is  Cornwall),  had  been  cited  in  1226. 

2.  Pasquet,  pp.  30  sp..  Stubbs  (Cnnxt.  Hift.,  ii.  p.  232)  thinks  that 
the  knights  of  October  1258  were  not  representatives.  In  the  modern 
sense  of  the  word  they  were  not,  for  it  is  doubtful  that  they  were 
elected,  but  they   appeared  in  the  name   of   the  counties. 
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it  is  admitted  that  the  boroughs  had  few  dealings  with 

the  sheriffs.^  But  if  this  reason,  in  practice,  is  insufficient 

to  account  for  all  the  general  convocations,  it  does  not 

seem  doubtful  that  it  is  to  it  that  we  must  look  to  explain 

the   oldest   of   them,   and    that    it    must   have  weighed 

heavily  in  the  mind  of  Edward  I.  In  any 
Consequences  ,        .  .  .      , 

of  these  case,    the  intermittent   summoning  of   the 

convocations  knights  of  the  shire  from  administrative 
motives  must  have  increased  the  importance  of  the  part 
they  played  in  the  shire  court  and  in  the  transaction 
of  local  business  ;2  it  must  also  have  encouraged  petitions 
of  public  interest,  and  in  consequence,  collective  peti- 
tions. Without  this  summoning,  it  is  likely  that  the 
petitions  to  the  judicial  Parliaments  would  have  kept, 
as  in  France,  an  individual  and  local  character. 

Thus  the  judicial  reforms  of  Henry  II  had  as  a  natural 
result,  the  intermittent  appearance,  in  Parliament,  of 
knights  and  burgesses  who  represented  their  commu- 
nities, and  the  desire  to  control  the  local  administration 
induced  the  Angevin  kings  to  summon,  from  time  to 
time,  to  the  same  Parliament,  the  delegates  of  all  the 
counties. 

But  the  financial  needs  of  the  monarchy  also  occa- 
sioned general  convocations,  and,  in  the  end,  were  the 

chief  cause  of  their  multiplication.  We 
needs^mnmply  know  that  financial  problems  became  very 
the  general  pressing  under  the  Angevin  kings.  The 
convocations         ^  •   i     •  x-  r     tt  tt 

financial    innovations    or    Henry    11    were 

scarcely  less  important  than  his  judicial  reforms.'    Scu- 

1.  Pasquet,  pp.  183-186. 

2.  G.  Lapsley,  having  studied  the  representation  of  five  c-ounties 
under  Edward  II,  concludes  that,  among  those  elected,  there  is  a 
little  group  of  knights  who  are  present  at  more  than  one  Parliament ; 
some  even  appear  often ;  now  we  observe  that  they  are  particularly 
active  in  local  administration  ("Knights  of  the  Shire  in  the  Parliaments 
■of  Edward  II,"  E.  H.    F.,  1919). 

3.  See  Const.  Hist.,  i,  pp.  622  sq.  On  the  origins  of  royal  taxation, 
see  Stephenson,  "The  finna  wni'w.s  noctis  and  the  Customs  of  the 
Hundred,"  E.  11.  B.,  1924;  and  the  Studies  of  Miss  Demarest  on  the 
same  subject,  Ibid.,   1918,   1920,   1923. 
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tage^  tended  to  become  a  sort  of  aid  without  consent. 
Reforms  of  exacted  from  the  military  holdings,  while 
Henry  II.  qj^  fj-,g  other  tenures  there  lay  the  burden 

of  carucage,  substituted  for  danegeld,  which  had  fallen 
into  disuse  and  no  longer  yielded  anything.  We  are 
justitied  in  believing  that,  but  for  the  baronial  rebellion 
against  John  Lackland,  these  taxes,  gradually  becoming 
annual  and  raised  without  consent,  would  have  ended 
in  the  institution  of  a  national  imposition  taken  at  the 
king's  discretion.  The  attempt  failed.  Moreover,  dur- 
ing the  thirteenth  century  the  product  of  scutage  became 
insignificant.  By  the  end  of  the  twelfth  century  the  rise 
of  prices,  and  the  progress  of  sub-infeudation,  which 
made  the  fiefs  smaller  and  smaller  and  transformed  the 
vassals  into  simple  rural  proprietors,  strangers  to  mili- 
tary life,    did   not  permit  of  the   rigid  exaction  of  the 

service  due.  Henry  II  and  Richard  I  had 
o/^soitagT"'^^     to  be  content  with  a  fraction.    From  John's 

time,  the  reduced  service  became  custom- 
ary. The  preponderance  of  the  barons  fixed  the  custom, 
and,  by  the  middle  of  the  thirteenth  century,  this  reduced 
service  was  all  that  the  barons  recognised  as  due.  The 
loss  was  enormous.  For  example,  the  Courtenays  of 
Okehampton  in  Devon,  who  owed  92!  knights'  service 
under  Henry  II,  admitted  only  3  under  Edward  I.  In 
13 15  the  barons  refused  to  pay  scutage  on  the  old  basis, 
saying,  without  mincing  matters,  that  the  king's  vassals 
did  service  for  a  much  smaller  number  of  fiefs  than  they 
really  held,  so  that  a  tenant-in-chief  of  40  or  50 
fiefs  provided  4  or  5  knights  only.  Again,  by  the  end 
of  the  twelfth  century,  a  distinction  was  recognised 
between  scutage  and  the  "fine."  Summoned  to  the  host, 
the  tenant  could  arrange  the  payment  of  a  compensation 
or  "fine;"  if  he  did  not  do  this,  and  yet  did  not  come, 
he  had  to  pay  scutage,  after  the  campaign,  at  the  usual 

1.   We  note  here  that  W.   A.  Morris  has  found  a  mention  of  scutage 
in   1100   {S.H.R.,  1921). 
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rate  of  20  or  40  shillings,  it  being  admitted  that  he  could 
recover  the  total  sura  from  his  own  vassals.  As  this  rate 
had  become  ridiculous,  the  king  attempted  to  multiply 
the  fines.  At  this  time,  moreover,  zealous  sheriffs  some- 
times attempted  to  take  scutage  from  the  under-vassals 
although  the  tenant -in-chief  had  already  paid  a  "fine." 
But,  during  the  thirteenth  century  the  "fine"  also 
became  customary ;  in  consequence,  the  raising  of  scu- 
tage properly  so-called  fell  into  disuse,  for  there  was  no 
longer  any  reason  for  preferring  it  :  it  was  abandoned 
after  1257  and  henceforth  the  "fine"  alone  was  exacted. 
Only  the  "fine",  having  become  customary  and  being 
calculated  according  to  the  reduced  service,  became 
almost  valueless.  Military  tenure  was  thus  rid,  or  almost 
rid  of  the  duties  which  were  its  raison  d'etre  and  which 
constituted  one  of  the  fundamental  resources  of  feudal 
royalty.^ 

The  natural  consequence  was  the  development  of  the- 
aid  which  the  tenants-in-chief  granted,  on  behalf  of  all 

who  held  of  them,  and  which  tapped  all  the 
of*the*^a^d"        resources  of  the  realm,  the  king  being  able, 

for  his  part,  to  tallage -hit;  dom^'r^j  of  which 
most  of  the  towns  were  part,  at  the  same,  or  more 
usually,  at  a  higher  rate.  The  military  tenants  made  no- 
difficulty  in  admitting  this  transformation,  because  it 
substituted  for  the  old  service  of  the  host,  the  weight 
of  which  they  had  borne  alone,  an  imposition  which 
weighed  on  the  other  tenants  also,  and  on  the  townsfolk 
too. 

It  seems  that  Henry  H  had  at  first  wished  to  adopt 

1.  On  financial  history,  see  S.  K.  Mitchell,  Studies  in  Taxation  under- 
John  and  Henri/  III,  1914  (and  Mr.  Powicke's  observations  E.  H.  R. 
1915,  pp.  530  sq.).  The  question  of  scutage  has  been  taken  up  by 
Miss  H.  Chew  in  two  articles  in  Ibid.  "Scutage  under  Edward  I" 
(1922)  and  "Scutage  in  the  XrVth  Century"  (1923),  which  we  follow 
here.  On  the  taxation  of  movables,  see  the  studies  of  Willard  for 
the  reigns  of  Edward  I  (Ibid.,  1913,  and  also  1914,  p.  317,  note  1) 
and  of  Edward  II  (Ibid.,  1914). In  1284,  the  revenue  of  Edward  L 
for  the  Easter  term  was  ;^26,828  Ss.  O^d.  (Miss  M.  Mills;  Ibid.,  1925).- 
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an  assessment  on  land.  Carucages  were  still  raised  in 
the  first  half  of  the  thirteenth  century, 
■of  the'ald^"^"  usually  according  to  the  area  ploughed, 
sometimes  according  to  the  number  of 
yokes,  and  surveys  of  the  communities  were  undertaken 
with  this  purpose,  especially  in  1198  :^  the  church  lands 
were  included  in  the  task.  But  Henry  II  came  to  adopt 
concurrently  assessment  of  movables,  for  example  in  the 
-assize  of  arms  (1181)  and  notably  for  the  Saladin  tithe. 
It  was  just  and  advantageous  not  to  tax  the  land  alone, 
but  the  reason  which  brought  about  the  abandonment 
■of  carucage  remains  obscure;  nevertheless  the  fact  is 
established :  during  the  thirteenth  century  assessment 
on  movables  became  the  rule ;  the  landed  revenue  was 
included  in  it.-  The  assessment  of  carucage  and  the 
survey  were  established  by  the  royal 
the%™ks^and  officers;  but,  in  practice,  naturally  enough, 
passes  into  the  thev  could  only   operate  according  to  the 

hands  of  the        •    r'  .•  i-    j    1        .i 

knights  mtormation  supplied  by  the   taxpayers  or 

their  representatives  :  for  this  purpose,  use 
was  soon  made  of  the  procedure  of  juries  of  knights, 
which  had  become  common  in  the  shire  courts.^  It  was 
even  more  indispensable  in  the  assessment  of  taxes  on 
movables,  the  cataloguing  and  valuation  of  which  were 
mucli  more  difficult.*    The  assessment  of  the  aid  there- 

1.  See  Const.  Hist.,  i,  p.  548. 

2.  Assessment  on  movables  could  have  co-existed  with  carucage,  of 
which  it  would  have  been  the  complement.  But  doubtless  it  was  pre- 
ferred to  draw  up  one  ixill  only,  not  merely  to  simplify,  but  because 
the  value  of  movables  was  probably  estimated  by  comparison  with 
the  revenue  from  a  measure  of   land. 

3.  See  Const.   Hist.,  i,  p.    665   (1198). 

4.  See  Const.  Hist.,  i,  p.  627  (assize  of  arms);  and  ii,  pp.  53., 223-4. 
M.  Pasquet  (pp.  189  sq.  and  also  pp.  167-168)  has  described  with 
greater  precision  than  Stnbbs  the  conditions  of  assessment.  The 
highly  detailed  enumeration  of  the  poods  to  be  valued,  and  the 
standard  of  valuation  were  determined  by  the  central  power.  But 
the  juries  had  to  make  the  census  of  the  goods,  and  the  standard 
included  either  a  maximum  below  which  the  juries  might  go,  or  perhaps 
several  headings  luider  which  they  had  to  classify  any  given  article. 
We  have  tlio  rolls  for  Colchester  for  the  subsidies  of  1295  and  1301 
{jffot.  Pari.,  i,  228  and  243)  and  the  roll  of  a  Bedfordshire  village 
for  1297  :  H.  Hall,  Formvla  Book  of  Emjlish  Historical  Documents  n, 
46,   (1908). 
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fore  passed  rapidly  into  the  hands  of  the  knights.    The 
same  thing  often  happened  as  regards  the 
of  the^^a^d  collection,  and  this  was  a  very  heavy  task 

for  the  knights.  Riess  has  even  partly 
attributed  the  constitution  of  the  House  of  Commons  by 
Edward  I  to  the  desire  to  put  himself  in  touch  with  the 
collectors  of  the  tax,  and  it  is  certain  that  these  collectors 
were  often  included  among  the  deputies  :  in  1295,  in  21 
counties  out  of  35,  the  collector  is  a  deputy,  and,  most 
usually,  for  the  same  county  in  which  he  is  commis- 
sioned to  collect  the  aid.  But  there  are  many  Parliaments 
in  which  the  proportion  is  the  very  reverse.  We  must 
therefore  be  content  to  see,  in  the  question  of  collection, 
one  of  the  many  motives  which  decided  the  kings  to  take 
into  more  and  more  serious  consideration  the  opinion 
of  the  knights,  and  we  must  not  try  to  give  it  an  almost 
exclusive  importance.  In  Riess's  hypothesis,  moreover, 
the  summoning  of  the  burgesses  would  go  unexplained. 
The  question  of  the  assessment,  as  M.  Pasquet  has  very 
ably  shown,  was  much  more  important.^ 

It  is  an  essential  fact  that  in  the  thirteenth  century, 
the  aid,  in  England  as  in  France,  was  not  a  lump  sum 

divided  out  over  the  countrv,  (impot  de 
The  aid  a  tax        'j^     iU-      \    u    ^  •         i  •   u  '  j 

by  quota  repartition),  but  one  m  which  everyone  paid 

a  fixed  quota  proportionate  to  his  holdings. 

(impdt  de  quotite).    Perhaps  this  fact  has  not  been  given 

all  the  importance  it  merits.     It  seems  that  it  would  have 

been  in  the  king's  interests  to  get  a  lump  sum  voted, 

and,  in  any  case,  if  this  had  been  do;ne,  it  is  probable 

that  the  part  played  by  the  knights  would  have  been 

much  less  important.^    The  amount  of  the  carucage  was 

1.  A  discussion  of  the  thesis  of  Riess  will  be  found  in  Pasquet, 
pp.    183   sq. 

2.  In  dividing  a  lump  sum  amonir  the  communities,  as  was  the  case 
in  France  from  the  fifteenth  to  the  eighteenth  century,  the  central 
power  no  longer  had  much  interest  in  regulating  the  assessment, 
for  the  community  as  a  whole  was  responsible  for  the  amount  due  ; 
therefore  there  were  many  local   variations  in   the  manner  of  sharing 
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fixed  per  unit ;  therefore  the  yield  of  the  tax  depended  on 
the  enumeration  of  taxable  units  by  the  juries.  But  once 
the  enumeration  of  the  carucages  was  made,  their  free- 
dom of  valuation  was  necessarily  very  much  restricted 
subsequently.  It  was  quite  otherwise  when,  for  the 
carucage,  there  had  been  substituted  the  raising  of  a 
tenth  or  some  other  fraction  of  the  value  of  the  goods. 

Its  Yield  ^^^  ^^^^  ^^  ^^y^  ^^^  change  is  of  such  great 

depends  on  importance.  From  that  moment,  the  yield 
the  knights  ^^  ^j^^  ^-^^  depended  largely  on  the  juries  of 
knights,  without  taking  into  account  the  fact  that,  as 
collectors,  they  could  hasten  the  payment  to  a  greater 
or  a  less  degree. 

Hence  we  see  why  the  king  thought  it  useful  to  come 
to  an  agreement  with  them,  both  regarding  the  expe- 
diency and  the  rate  of  the  aid.  The  first 
con"uUiifg  them  general  convocations  of  the  county  knights, 
for  the  purpose  of  such  consultations,  date 
perhaps  from  1225,  1232,  and  1237;  there  may  have 
been  many  others.  But  the  first  certain  example  goes 
back  only  to  1254:  we  must  probably  add  to  it  the 
Parliament  of  April  1258,  and  it  is  remarkable  that  in 
this  way  the  necessity  of  conciliating  the  knights  should 
have  imposed  itself  upon  the  barons  as  well  as  on  the 
king.^ 

among  the  taxpayers,  and  especially  a  great  number  of  abuses  to 
"which  little  attention  was  paid  because  the  yield  of  the  tax  was  secured 
in  advance.  With  the  tax  by  quota  it  was  very  different :  the  yield 
depended  on  the  assessment ;  as  the  medieval  kings  had  not  at  their 
command  a  vast  and  competent  bureaucracy,  we  see  why  the  English 
kings  gave  a  great  impetus  to  the  development  of  juries,  the  use  of 
■which  was  familiar  to  them.  The  evolution,  in  fact,  seems  to  have 
been  the  same  in  England  as  in  France  :  in  the  fourteenth  century,  the 
tenth  and  the  fifteenth  on  incomes  was  a  fixed  sum  divided  among 
the  communities  according  to  a  valuation  of  1384  (See  Const.  Ei-?t. 
iii,  pp.  350,  572). 

1.  Pasquet,  pp.  31  sq.  Regarding  the  Parliament  of  1258,  Stubbs 
thinks  that  the  knights  were  summoned  for  local  affairs  only,  taking 
the  terms  of  the  writs  de  cxpensis  in  a  literal  sense,  (See  Const.  Hist. 
ii,  p.  232,  note  1),  whereas  M.  Pasquet,  considering  that  we  must 
regard  this  as  a  formula  only,  concludes  that  they  were  summoned, 
as  in   1254,  for  financial   reasons    (p.   37). 
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In  their  mind,  according  to  what  has  just  been  said, 

at  was  not  a  question  of  asking  the  knights  for  their 

^.^  .^    ,    ..t.^   consent  to  the  principle  of  the  aid  :  that  of 

Did  the  knights  •    r       i 

consent  to  the     the  tenants-in-chief   alone   was    necessary. 

■****'  But  it  is  a  question  which  has  been  much 

■discussed.    The  writs  which  order  the  collection  of  the 

aid  in  1225,  1232  and  1237  associate  the  knights  with  the 

barons  in  the  consent  which  makes  the  aid  lawful :    it 

is  very  difficult  to  see  in   this  anything  more   than   a 

formula  when  in  1225,  they  go  so  far  as  to  include  the 

villeins!^     However,  it  is  perhaps  not  impossible  that  this 

formula  itself  bears  witness  to  the  desire  to  gain   the 

goodwill   of  the  population.     Moreover,    Stubbs   main- 

-,  ^  ^.  ,.  tained  that,  before  the  time  of  the  general 

Negotiations  '  » 

in  the  county  convocations,  the  shire  courts,  where  all 
*°°'"*'  the  freeholders  owed  suit  and  service,  dis- 

cussed the  principle  of  the  tax  with  the  king's  officers 
and  could  refuse  their  consent.'  There  is  no  proof  of 
this.^  But,  remembering  what  happened  in  France,  we 
are  led  to  think  that  the  officers  who,  in  the  reign  of 
Henry  II,  came  to  assess  and  collect  the  aid  in  the 
county  courts,  may  well  have  been  able  to  negotiate  and 
conclude  local  agreements  with  the  county  knights, 
whose  collaboration  they  knew  to  be  indispensable  :  we 
must  confess  that  the  general  convocations  are  much 
easier  to  explain  if  we  admit  this  hypothesis.*  In  law, 
these  agreements  could  be  concerned  only  with  the  as- 

1.  Const.  Hist.,  ii,   p.  254. 

2.  Ibid.,    i,   p.    626-627;    ii,    pp.    223,    225-226. 

3.  Pasquet,  pp.  31,  179 ;  Stubbs  quotes  only  one  example  of  1220, 
and  M.  Pasquet  shows  that  this  example  has  not  the  significance 
which  Stubbs  attributed  to  it. 

4.  The  example  given  by  Stubbs  {Const.  Hist.,  i,  p.  627)  of  the  men 
of  Homcastle  who  in  1168  make  a  payment  for  an  aid  "quod  ipsi 
■assederunt  inter  se  concessu  jitstitiartim  aliter  quani  justitiae^'  seems 
fully  to  confirm  this.  See  also  the  texts  cited  in  Ibid.,  i,  pp.  425  and 
431,  from  which  Stubbs  infers  that  the  judges  arranged  the  details  of 
the  aid  with  the  barons  in  the  county  court  at  the  time  of  Henry  II, 
and  even  asked  for  their  consent  there,  in  the  reign  of  Henry  I  (this 
latter  text  seems  inconclusive). 


V 
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sessment  and  the  collection ;  they  were  of  an  administra- 
tive character.  But  the  payment  of  the  tax  was  no  less 
important  than  its  concession,  and,  in  practice  the 
The  knights  county  knights  found  themselves  invested 
consent  in  lact,  with  a  real  power  of  consent  which,  by 
f  not  m  law  custom,  must  have  become  in  their  eyes  a 
right,  according  to  the  conception  of  the  Middle  Ages. 
The  way  of  constitutional  progress  was  thus  prepared 
by  an  ambiguous  situation,  and,  perhaps  the  knights 
were  confirmed  in  their  view  by  the  example  of  the 
clergy,  who,  during  the  thirteenth  century,  claimed  the 
right  of  consenting  to  the  aid  by  their  proctors  sum- 
moned side  by  side  with  the  bishops.^ 

This  is  why  Mr.  Adams  seems  to  have  been  too  ab- 
solute in  denying  the  county  knights  any  representative 
character  before  1264,  on  the  ground  that  they  had  no 
right  to  refuse  the  aid  asked  for ;  they  were,  he  says, 
proctors  with  full  powers  to  consent  to  what  would  be 
commanded  them,  in  fact,  proctors  with  a  mandate  under- 
stood to  be  imperative.  But,  in  reality,  they  discussed 
the  rate  of  the  tax.  M.  Pasquet  has  given  proof  of  this 
for  1254,  and  has  wisely  compared  this  Parliament  with 
the  assembly  of  clergy  of  1226.- 

The  necessity  of  consulting  the  burgesses  was,  from 

1.  E.  Barker,  The  Dominican  Order  and  Convocation,  a  Study  of 
the  Growth  of  Representation  in  the  Church  during  the  Xlllth  Century, 
1913.  According  to  Mr.  Barker,  the  application  of  the  representative 
system  to  Parliament  was  imitated  from  the  ecclesiastical  assemblies, 
whose  practice  was  itself  derived  from  Dominican  usages.  M.  Pasquet 
refutes  what  is  exaggerated  in  this  thesis  (pp.  19,  20),  but  recognises 
that  the  clergy,  long  before  the  laity,  defended  the  principle  of 
representation  against  both  Pope  and  king,  to  wit  that  no  engagement, 
especially  of  a  pecuniary  nature,  can  be  valid  unless  it  has  been  freely 
undertaken  by  those  concerned  or  by  their  representatives  (pp.  21  sq.). 
The  knights  and  burgesses  certainly  never  demanded,  as  did  the 
clergy,  to  be  represented,  so  that  we  cannot  agree  with  Mr.  Barker 
that  there  was  imitation  ;  but  the  example  of  the  clergy  may  have 
influenced  the  manner  in  which  the  knights  understood  their  part  in 
the  general  assemblies,  and  this,  it  seems,  is  the  chief  conclusion 
which  we  can  draw  from  the  comparison,  made  also  by  M.  Pasquet, 
of  the  Pai-liament  of  \2i)i  and  the  assembly  of  the   clergy   in   1226. 

2.  See   the   entire   discussion   in   Pasquet,   pp.    63-70. 
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the  same  motives,  bound  to  come  soon.  Henry  III  made 
The  burgesses    arrangements  with  the  merchants  more  than 

once,  and  when  Edward  I  wished  to  give 
a  definite  assessment  to  the  customs,  he  consulted  them.^ 
For  the  boroughs  of  the  domain,  it  would  be  vain  to 
allege  that  tallage  was  not  granted  like  the  aid  :  the 
conditions  of  assessment  were  of  the  same  nature,  and 
from  the  administrative  standpoint,  there  was  in  this 
respect  no  difference  between  the  various  taxes.' 

The  origin  of  the  appearance  of  the  county  knights 
and  the  burgesses  before  the  Council  in  Parliament 
Characteristics  completely  explains  the  features  of  this 
of  shire  and  representation.  The  knights  came  to  pre- 
repre^entations   sent  a  petition,  to    serve  as  members  of  a 

a  jury,  to  bring  the  reply  to  an  inquest, 
to  learn  what  the  king  had  decided  with  his  barons, 
without  having  the  right  to  judge,  to  counsel,  or  to 
consent  in  the  juridical  sense  of  the  word :  it  was  there- 
Number  of  ^^^^  °^  ^°  importance  to  fix  their  number.  In 
representatives  1 275,  Edward  I  asks  for  4  or  6  burgesses; 
°°*  in  1290,  two  or  three  knights.    From  1295 

the  rule  is  to  summon  two  knights,  but  for  the  burgesses 
it  is  later  :  in  1306  the  king  summons  one  or  two,  at 
will.^  In  the  same  way,  it  mattered  little  that  they 
should  be  elected.  The  electoral  body  was  certainly  quite 
ready  to  hand;  it  was  the  county  court.     It  has  been 

1.  See  Const.  Hist.,  ii,  pp.  549  sq.  The  origin  of  the  customs  has 
been  studied  anew  by  N.  S.  Gras,  The  Early  English  Customs  System 
(Harvard  Economic  Studies,  vol.  xviii ;  191?).  It  is  a  collection  of 
texts  preceded  by  a  long  introduction.  According  to  Mr.  Gras,  the 
customs  do  not  appear,  in  the  twelfth  century,  as  a  form  of  the  right 
of  purveyances,  as  was  the  view  of  Hall,  whose  theories  Stubbs  seems 
to  have  adopted  (Const.  Hist.,  ii,  p.  549,  n.  4) ;  there  is  no  trace  of 
this  toll  in  kind  on  merchandises  leaving  the  kingdom.  The  customs 
were,  then,  a  right,  of  royal  institution,  over  foreign  trade,  and  were 
taken  in  money.  Nevertheless  Mr.  Gras  recognises  that  there  was 
an  exception  :  the  prise  of  wine,  paid  to  the  king's  butler,  actually 
represented  the  value  of  the  wine  taken,  at  first,  in  kind.  It  seems 
that  the  problem  is  merely  put   back  to  an  earlier  date. 

2.  See  Const.  Hist.,  ii,  p.  201;  Pasquet,  pp.  193-4. 

3.  Pasquet,  pp.  195-6. 
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claimed  that  the  county  knights  represented  the  tenants- 
in-chief  only ;  they  are  supposed  to  have  performed  in 
their  name,  the  service  of  court,  with  the  prerogatives 
attached  thereto,  so  that,  in  spite  of  their  appearance  in 
They  are  chosen  ^^'  Parhament,  according  to  this  theory, 
in  the  county  kept  its  feudal  character.  But  it  is  certain 
that  they  truly  represented  the  county  court 
to  which  all  freeholders  were  summoned  in  principle.^ 
Still,  it  is  beyond  doubt  that  this  court  was  a  very  im- 
perfect electoral  body.  It  was  an  obligation  and  a  burden 
to  be  present  in  it,  and  no  one  was  eager  to  assume 
these  or  to  claim  them  as  a  right.  Tenures  were  conceded 
conditionally  on  fulfilling  the  obligations  of  the  grantor 
at  the  court.  In  1236  the  statute  of  Merton  authorised 
the  tenants  to  have  themselves  represented  by  an  aiiorn- 
atus.    Generally,  the  shire  court  was  attended  only  by  a 

Unwillingness  ^^^^  ^"^^^^  number  of  persons,  and  in  the 
to  accept  the  beginning  it  is  likely  that  there  were  no 
charge  elections.   In  1264  the  knights  w-ere  elected, 

and  probably  in  1265  again.  But  very  often,  doubtless, 
the  sheriffs  themselves  chose  the  delegates,  and  no  one 
thought  of  protesting. 2  On  the  one  hand,  the  example 
of  the  boroughs  under  Edward  I  and  after  him,  is  per- 
emptory. Not  one  ever  claimed  the  right  to  be  repre- 
sented. On  the  contrary,  in  1368,  Torrington  asked  to 
be  exempted  from  this  obligation.^    On  the  other  hand, 

1.  Pasquet,  p.217;  see  Const.   Hist.,  ii,  pp.  194,  240-241. 

2.  Pasqnet,  pp.  139  sq.  See  Const.  Hist,  ii,  pp.  237  sq.,  243,  453; 
iii,  pp.   417   eq.,   424. 

3.  Pasquet,  pp.  170-171 ;  Coni^t.  Hist.,  iii,  p.  467.  Colchester,  Maldon 
and  Hull  also  obtained  temporary  exemption  in  the  fourteenth  century. 
Since  Riess,  when  it  is  desired  to  show  the  unwillinpness  of  the  boroughs 
to  be  represented,  the  many  returns  in  which  the  sheriffs  declare  their 
inertia  are  also  invoked  :  nihil  respondervnt;  nullum  dederunt  respon- 
sum.  Mr.  J.  G.  Edwards  studying  "The  Personnel  of  the  Commons 
in  Parliament  under  Edward  I  and  Edward  II"  (in  Essays  presented 
to  T.  F.  Tout)  shows  in  the  first  place  that  the  returns  have  not 
always  been  used  correctly.  Thus  M.  Pasquet  cites  Yarmouth  as 
"habitually"  refusing  to  answer  (p.  159).  Mr.  Edwards  states  that 
we  have  the  returns  of  this  town  for  24  parliaments  out  of  2S  between 
1290  and  1327.     But,  above  all,  he  has  proved  that  a  negative  return 
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the  chosen  knight  had  to  provide  a  manu- 
*'manncaptor"    captor    who    guaranteed    his    appearance,  i 

Electors  and  candidates,  therefore,  were 
both  lacking.^  The  reason  for  this  is  not  hard  to  under- 
stand. Unless  a  collective  petition  was  to  be  presented, 
the  delegates  were  attending  at  the  king's  request,  to 
bind  themselves,  in  the  name  of  the  county,  to  undertake 
some  charge;  from  the  personal  point  of  view  the 
journey,  more  often  than  not,  held  no  attractions  for 
them  ;  while  as  for  the  electors,  not  only  did  the  king's 
appeal  presage  a  tax,  but  they  had  also  to  pay  the 
expenses  of  their  representatives,  and  these  were  very 
high. 2 

The  representation^  of  _the  Commons  in  Parliarnent 
was  therefore  the  work  of  the  monarchy ;  it  was  .sug- 
gested by  the  needs  of  the  State,  so  much 
S'tJe'commons  SO  that  the  Ygx^arons^vvLene^erjhey  made 
results  from  themselves  masters  of  the  governrne.aL_aSL 
necessities  in   1 258,   adopted  the  same  expedients  as 

the  king.  It  clearly  tended  to  break  up  the 
feiidal  framework  of  society,  but  nobody  was  aware  of 
this ;   neither  the   knights  nor   the  burgesses,    in  fact. 


does  not  prove  that  no  election  was  made.  Thus,  in  the  Parliament 
of  Feb.  1305,  the  return  states  that  Colchest«r  has  not  replied ;  yet 
a  writ  de  expensis  exists  for  its  representative.  In  reality  we  can 
draw  one  certain  conclusion  only  from  the  words  Xihtl  responderunt 
namely,  that  the  sheriff  did  not  receive  the  borough's  reply  at  the 
right  time.  It  has  also  been  noted  that  the  restriction  of  the  electoral 
franchise,  finally  settled  in  1432,  was  sought  by  the  counties.  But 
this  fact  does  not  seem  to  prove  a  desire  not  to  be  represented.  It 
is  a  iact  of  social  significance  :  its  purpose  was  to  exclude  the  poor 
from  the  electorate.  The  unwillingness  of  the  ehires  and  the  boroughs 
to  send  representatives  still  remains,  however,  none  the  less  certain. 
Cf.  below,  p.  497,  note  2. 

1.  Pasquet,  pp.  145-6,  156,  165;  Const.  Hist.,  iii,  p.  439. 

2.  Const.  Hist.,  ii,  pp.  241,  247;  iii,  pp.  501-503;  Pasquet,  pp.  166-171. 
In  1315,  the  indemnity  was  4s.  per  day  for  the  knights  and  2s.  for 
the  burgesses.  In  1305,  the  Northumberland  knights  received  100s. 
for  the  session,  which  had  lasted  from  Feb.  28  to  March  20.  In  the 
valuation  of  movables  at  Colchester  in  1295  and  in  1801,  a  cow  is 
valued  at  5s. ;  in  the  maximum  rates  of  1305,  "the  best  cow"  is  valued 
at  12s. ;  a  fat  sheep  with  its  wool,  at  20d. 


e. 
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\vere  asking  to  appear,  except  as  pefitioners.  when  they 
Contemporaries  wished  to  have  recourse  to  the  king's  jus- 
attach  no  tice ;  thjey  had  neither  the  quahty  of  royal 
importance  to  it  advisers^  nor  the  power  of  consent,  which 
were  baronial  prerogatives  :  finally,  their  presence  fav- 
oured  the  raising  of  the  aid,  which  was  being  substituted 
for  the  burdens  of  military  tenure,  the  barons  themselves 
reaping  the  greatest  profit  thereby.  Neither  the  knights, 
nor  the  burgesses,  nor  the  chroniclers  attached  any  im. 
portance  to  these  convocations,  because  their  develop- 
ment was  gradual,  because  the  use  of  the  jury  and  of  the 
petition  had  made  the  idea  of  representation  familiar, 
and  because  there  was  no  need  to  create  an  electoral 
body,  the  county  court  being  an  institution  of  imme- 
morial antiquity. 1 

But  the  representation  of  the  Commons  is  not,  to  o.ur 
eyes,  merely  the  work  of  the  king,  a  development  of  the 
royal  administration.    Quite  apart  from  its 
of  the^social      Constitutional      importance,      which      later 
Importance  events  alone  have  brought  to  light,   it  is 

thrknights  a  social  fact  of  fundamental  interest:  it 
proyes  that  the  tenants-in-ehief,  by  the  end 
of  the  thirteenth  century^  were  no  longer  tjif^  only  Hrh 
and  considerable  persons  in  the  kingdom.  The  progress 
of  sub-infeudation  had  strengthened  the  lesser  nobility. 
The  knights  were  not  all,  or  even  nearly  all,  tenants- 
in-chief,  and  even  those  who  were  had  been  able  to 
increase  their  domains  by  becoming  under-vassals  of  a 
baron ,  Henry  II's  reforms  had  made  them  the  basis 
of  the  local  administration  and  had  obliged  them  to 
acquire  judicial  and  financial  experience:  in  reality, 
they  governed  the  counties.    This  is  why  the  king  and 

1.  Under  Henry  HI  and  Edward  T,  tlie  chronicles  mention  only  the 
Aarons  in  the  Parliaments.  At  the  Parliament  of  1265,  the  burgesses 
ave  mentioned  only  by  the  Chronicle  of  the  Mayors  and  Sheriffs  of 
London;  this  work  omits  the  knights  and  is,  moreover,  mistaken  in 
the  number  of  burgesses  sent  by  the  towns,  there  being  two,  not  four. 
See  Const.  Hist,    ii,  p.  97,  note  2;  and   Pasquet,  p.   14. 


ORIGINS  OF  THE  HOUSE  OF  COMMONS  475 

tl^  barons  were  induced   to  consult   them. The  same 

thing  hapj'-!ned  in  the  case  of  the  burgesses  during  the 
thirteenth  century :  their  appearance  in  Parliament 
bears  witness  *to  the  progress  of  the  commercial  class, 
which,  under  Edward  II,  led  the  younger  Despenser 
to  attempt  to  conciliate  the  merchants  by  the  organisa- 
tion of  the  Staple.^ 

Not  only  had  the  co-operation  of  these  classes  become 
indispensable  to  the  administration  of  the  kingdom,  but 
Their  political  ^^eir  support  was  not  negligible  when  a 
support  was  great  crisis  set  the  barons  and  the  king  at 
of  vaue  strife,  though,  from  the  feudal  standpoint, 

these  two  alone  were  qualified  to  exercise  the  power, 
to  the  exclusion  of  the  Commons.  Perhaps  it  was  to 
gain  their  support  that  John  Lackland  summoned  the 
knights  in  12 13.  In  any  case,  there  can  be  no  doubt 
that  this  was  the  intention  of  the  barons  in  1261  and 
1264.  And  M.  Pasquet,  following  M.  Bemont,  has 
clearly  shown  that,  in  proceeding  to  the  first  joint 
convocation  of  the  county  knights  and  the  burgesses, 

Simon  de  Montfort  had  planned  to  rely 
Mom°ort  upon  them  in  order  to  hold  in  check  the 

great  barons  who  were  deserting  him.  Thus 
was  the  social  impulse  manifested  in  the  purely  political 
field.  Certamly,  in  the  eyes  of  Simon  himself,  this  was 
merely  an  expedient  which  was  to  have  no  repetition. 
But  recent  discoveries  have  proved  that  his  initiative 
had  really  had  an  unparalleled  constitutional  impor- 
tance.^  The  writs  published  by  Mr.  H.  Jenkinson  have 
shown  us  that  in  April  1275,  at  his  first  Parliament, 
Edward  I,  summoned  knights  and  burgesses,  as  had 
Simon    de    Montfort,    but    in    greater    numbers :     four 


1.  Tout,   Place   Edward  II,  pp.    241-266. 

2.  Pasquet,  pp.  50  sq. — We  note  here  that  M.  Ch.  Bemont  is  pre- 
paring a  new  edition  of  his  book  on  Simon  de  Montfort  (1884)  brought 
up  to  date  by  reference  to  the  documents  published  during  the  lasi 
40  years. 
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knights  from  each  county  and  four  or  six  burgesses 
from  each  borough,  instead  of  two.  Another  document, 
discovered  by  Mr.  G.  O.  Sayles,  shows  that  Henry  III, 
too,  summoned  to  the  Parhament  of  1268  the  repre- 
sentatives of  twenty-seven  cities  and  boroughs.  For  the 
first  time,  to  our  knowledge,  he  ordered  that  the  names 
of  the  deputies  should  be  officially  "returned,"  and  that 
they  should  be  given  full  powers.  It  is  at  least  probable 
that  in  summoning  the  burgesses,  he  did  not  forget  the 
knights,  whose  appearance  in  Parliament  was  already 
familiar.  If  this  conjecture  is  some  day  verified,  Edward 
I  will  no  longer  even  have  the  merit  of  having  been  the 
first  to  renew  Earl  Simon's  experiment ;  even  at  present, 
it  is  already  clear  that  the  memory  of  it  was  never 
effaced.^ 

III. 

In  the  light  of  these  facts,   the  part  of  Edward  I  in 

the  constitutional  evolution   seems  much    less   original 

than  Stubbs  thought.     The  Parliament  of 
Misrepresenta-  ,     ^  .  .  . 

tion  of  the  part  1295  was  not  the  outcome  or  a  series  of 

played  by  experiments  deliberatelv  undertaken:  it  was 

Edward  I.  ^  ,    .  .        "  .  ,         ,      l 

not  a  real  mnovation,  mtroduced  after  an 

1.  The  articles  of  Messrs.  Jenkinson  and  Sayles  are  cited  above 
p.  349,  n.  7.  Mr.  Sayles  has  discx)vered  a  fragment  relating  to  a 
deliberation  of  an  assembly  held  at  the  end  of  March  1268,  ordering 
the  addressing  of  summonses  to  27  cities  and  boroughs  for  April  22nd ; 
probably  use  was  being  made,  for  the  holding  of  this  Parliament,  of 
the  gathering  of  a  council  by  the  legate  Ottobono.  Stubbs  does  not 
mention  it  (for  1268  he  cites  only  the  Parliament  of  Northampton,  June 
4th,  where  Edward  took  the  cross;  Const.  Hist.,  ii,  p.  101,  n.  5).  Stubbs 
wondered  whether  the  burgesses  gave  consent  to  the  aid  in  the  Parlia- 
ment of  1269.  The  formula  "the  most  powerful  men"  of  the  cities 
and  boroughs  did  not  even  make  it  possible  to  affirm  that  they  were 
representatives.  We  can  measure  by  this  the  importance  of  Mr.  Sayles' 
discovery.  The  return  of  the  towns  in  1268  is  not  addressed  to  the 
sheriffs  :  the  cities  and  boroughs  must  give  to  their  representatives 
letters  patent  showing  their  names.  Full  powers  i"ut  nos  quicquid  in 
prtmtssis  nomine  nostra  fererint  ratum  habebimus  et  acceptttm")  are 
not  asked  for  by  the  writs  of  1254,  1264,  1265.  Those  of  1275  also 
do  not  mention  full  powers ;  the  Parliament  of  1268  is  therefore  ahead 
of  that  of  1275.  Full  powers  re-appear  in  1284  and  become  the  rule 
from   1290  onwards. 
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interval  of  thirty  years,  when  that  of  the  great  Earl 
had  been  forgotten,  even  if  we  admit  that  Edward  him- 
self could  ever  have  lost  the  memory  of  him  who  had 
once  been  his  friend  and  whom  he  had  had  to  strike 
down  on  the  field  of  battle.  Henry  HI  himself  per- 
petuated, in  part  at  least,  the  tradition  of  the  Parliament 
of  1265,  and  as  early  as  1275,  Edward  I  revived  it. 
The  Parjiarn^pt  of  12Q.S  is  distinguished  from  that  of 
1275  only  by  the  simultaneous  appearance  of  the  proctors 
of_th£__loweji  clergy,  whose  representation  also  was  no 
novelty.^  Edward  I,  then,  was  sufficiently  clever  to  take 
up  again,  for  the  benefit  of  the  monarchy,  the  experi- 
ment of  Simon  de  Montfort,  but  the  so-called  conception 
of  the  "Model  Parliament"  is  not  personally  attributable 
to  him. 2 

Moreover,   the  rising  of  the  barons  against   Edward 

appears  to  have  been  no  more  "national"  than  those 

.of   1215  and   1258;  there  is  no   indication 

Indifference  of       ,  ^  ,  ,     ,     ,  .  r    , 

the  barons  that  they  demanded  the  summonmg  of  the 

Commons  to  associate  them  in  the  consent 

to  taxes ;  on  the  contrary  they  are  found,  in  130.S.  asking 

permission  to  tallage  their  domains,  as  the  king  tallaged 

his  own.^  Nor  did  the  Commons  them- 
and  of  the  ,  ,  •        ,         1  , 

Commons     ■       Selves,  any  more  than  previously,  demand 

to  be  represented  in  Parliament.  As  has 
already  been  said,  the  attitude  of  the  counties,  and,  still 
more,  of  the  boroughs,  is  conclusive,  and  the  number 
of  boroughs  represented  never  ceased  to  diminish 
throughout  the  fourteenth  century. 

In  short,  the  administrative  motives  which  made  de- 
sirable the  summoning  of  the  knights  and   burgesses 

1.  In  his  third  chapter,  M.  Pasquet  reviews  anew  all  the  Parliaments 
of  Edward  T,  examined  by  Stnbbs  [Const.  Hist.,  ii,  pp.  111-165). 
The  discovery  of  the  writs  of  1275  by  Mr.  Jenkinson  is  mentioned 
in  the  French  edition  of  the  Const.  Hist.,  ii,  p.  129. 

2.  Cf.   C(y7ist.  Hut.,  ii,  pp.  305-306. 

3.  Maitland,  no.   87,  p.   54. 
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imposed  themselves  on  Edward  I  as  on  his 
obeved^the  predecessor,  and  with  much  greater  force, 
same  motives  if  that  is  possible.  The  number  of  petitions 
prede«ssors        went  on   increasing.     Edward  exercised  a 

close  supervision  of  the  sheriffs.  And, 
above  all,  his  financial  needs  exceeded  all  measure  be- 
cause of  his  policy  of  expansion.    The  roll  of  1305,  as 

Maitland  has  observed,^  shows  his  inex- 
needs  °     '         tricable  embarrassments ;  Mr.  Tout  arrives 

at  the  same  conclusion  by  a  study  of  the 
functioning  of  the  Wardrobe  during  this  reign,-  and 
we  know  that  his  unreasonable  demands  set  him  at  strife 
with  the  clergy  and  the  barons.  Now  the  feudal  taxes 
no  longer  yielded  anything.^  It  was  not  that  Edward  I 
had  renounced  them  ;  on  the  contrary,  while  accepting 
the  customary  "fines"  for  the  reduced  servace,  he  put 
forward  the  claim  to  raise  scutage  for  the  service  effec- 
tively due,  but  abandoned  for  nearly  a  century ;  more- 
over, he  attempted  to  levy  it  directly  on  the  under- 
vassals.  But  the  studies  of  Miss  H.  Chew  have  shown 
that  he  failed,  that  his  successors  were  no  more  successful 
and  that  in  the  end,  Edward  III  had  to  sanction,  in 
I339»  the  disappearance  of  military  commutation,  and  in 
consequence,  of  the  service  of  the  host.  The  extra-feudal 
'aid,  therefore,  became  the  sole  extraordinary  resource  of 
the  State,  and  in  consequence,  the  goodwill  of  those  who 
were  charged  to  assess  and  collect  it  became  more  in- 
dispensable than  ever.     The  general  summons  to  the 

1.  Maitland  ;  petitions  of  the  king's  creditors,  nos.  58,  59,  275.  and 
p.  321 ;  in  no.  175  the  king  makes  a  general  reply  to  them  :  he  promises 
to  pay  them  as  soon  as  possible  (pp.  133-4)  ;  in  no.  80,  the  justices  of 
the  two  benches,  and  the  barons  and  clerks  of  the  Exchequer  claim 
their  wages ;  similarly  as  to  no.  272,  for  the  archers  and   bali^tarii. 

2.  Above,   pp.   392-393. 

3.  In  1300,  though  no  extraordinary  tax  had  been  raised,  and 
though  expenses  had  not  been  exceptional,  Edward  I  received  ;£'58.1o5 
and  spent  ;:£J'64,105  (See  Con^t.  //t.«^  ii.  p.  575).  Now  we  can  obtain 
an  idea  of  the  yield  of  a  scutage  at  40s.  per  fief  from  that  of  the 
aid  pur  fille  maritr  in  1290,  taken  at  the  same  rate,  and  yielding, 
according  to  J.  H.  E-amsay  [Dawn  of  the  Constitution,  p.  527)  ^73,061. 
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boroughs  without  distinguishing,  as  Stubbs  has  already- 
shown,^  between  those  which  were  of  the  domain  and  2^ 
those  which  were  not,  had  the  advantage  of  increasing 
the  yield  of  the  aid  :  the  boroughs  of  the  domain  paid 
more  than  the  counties,  whereas  the  others  were  treated 
like  the  latter ;  but  in  gathering  together  the  representa-  / 
lives  of  both,  the  more  favoured  boroughs  were  induced 
to  pay  at  the  higher  rate,  and  this  is  probably  one  of  the 
reasons  which  explains  the  unwillingness  of  certain 
boroughs  to  appear  in  Parliament." 

If,  therefore,  certain  Parliaments  of  Edward  I  mark  -yy 
an  advance  in  constitutional  evolution,  his  will  counted 
for  nothing  in  this ;  it  was  an  administrative  perfection 
which  he  desired  to  realise,  and  he  yielded  to  the  necessi-  j 
ties   which    had   already   constrained    his    predecessors. 
Nevertheless,  it  would  be  extravagant  to  reduce  him  to 
I    the  level  of  Henry  III  and  to  deny  any  personal  character  ■., 
/    to  his  policy. 

There  is  no  doubt  that  Edward   I,   after  more  than^^ 
fifty  years,  resumed  the  systematically  anti-feudal  policy 
of  the  first  Angevin  kings.    The  inquest  of 

^    pjucy"*'"^*"**"^  ^"^  "^^^^^^^(^  ^^^  the  statute  of  Quia  emp-  ^ 
^  tores  are  well-known  testimonies  to  this.' 

"'^.  -     •• 

1.  See  Const.  Hist.,  ii,  pp.  244  sq.  ;  Pasquet,  pp.  217  sq.  \ 

v^  2.  Const.   Hist.,   ii,  pp.  545-6 ;   Pasquet,  pp.   218-220.     Regarding   the 

*  boroughs  which  were  not  of  the  domain,  M.  Pasquet  seems  to  put  the 
^  first  summons  to  them  in  1296;  cf.  the  writs  he  publishes,  p.  101,  n.  2 
^  and  p.  103,  n.  2;  the  first  relating  to  the  aid  granted  in  1295,  speaks 
!>.  of  the  'burgenses  et  alii  probi  homines  de  dominiric  nostris  rivitatibus 
>  €t  burgis  ejusdem  regni;"  the  second,  relating  to  the  Parliament  of 
^      1296,  mentions  the  "burgenses  et  alii  probi  homines  de  singulis  civita- 

\tibus  et   burgis  regni  nostri  de   quorumrunque   tenuris  aut  Ubertatibus 
fuerint   et    de   omnibus   dominicis  nostris."     Mr.   J.    Tait  has  observed 
.        that,  in  the  later  writs,  dominicis  is  always  a  noun,    and  that,  in  the 
\      first  of  these  texts,  a  comma  should  be  placed  after  the  word  nostris. 
■^'     {E.    H.    ??.,    1914,   p.    750).     Further,    M.   Pasquet   himself    points   out 
(p.    218),   that  Lynn,  which   belonged   to   the  bishop   of    Norwich,   was 
represented  in   the  Parliament  of    1283. 

3.  Const.  Hist.,  ii,  pp.  115,  189.  It  is  true  that  in  practice  this 
statute  also  benefited  the  great  vassals,  and  that  is  why  they  accepted 
it  without  objection ;  but  the  principal  advantage  was  to  the  king. 
Moreover,  it  destroyed  one  of  the  principles  of  feudal  organisation, 
and  the  king  alone  could  coftgratulate  himself  on  this. 
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Nor  was  manorial  jurisdiction  safe  from  his  enterprises.* 
Of  course  Edward  I  had  no  intention  of  renouncing  the 
profits  which  he  could  still  obtain  from  the  feudal  system, 
and  we  have  seen  him  trying  to  revive  scutage.  But 
the  main  tendency  of  his  policy  was  to  ruin  the  feudal 
hierarchy  and  to  treat  all  Englishmen  as  subjects  :  the 
taking  of  scutage  from  the  under-vassals  led  stealthily 
in  this  direction ;  more  significant  still,  he  imposed 
knighthood  on  and  summoned  to  the  host,  without  dis- 
tinction of  tenure,  all  those  having  a  certain  landed 
revenue :  he  doubtless  found  in  this  yet  another  pecuni- 
ary advantage  :  but  the  judicial  reforms  of  Henry  II  had 
also  resulted  in  increasing  his  revenues  by  the  sale  of 
writs.  We  may  always  doubt,  and  with  reason,  that 
these  kings  attempted  to  ruin  feudalism  in  order  to  realise 
a  political  ideal  :  their  ambition,  their  needs,  and  the 
circumstances  are  more  satisfactory  explanations  for  the 
historian.  But  it  does  not  follow  that  the  final  result 
escaped  their  attention,  or  that  they  did  not  take  it  into 

consideration.  Now  if  this  is  so,  there  is  a 
of  the"commoiu  parallelism  between  the  direct  summoning 
is  in  accordance  to  the  host,  in  their  quality  as  knights,  of 

all  who  possessed  a  sufficiently  large  hold- 
ing, whether  it  was  or  was  not  of  military  origin,  and 
whether  they  were  or  were  not  tenants  of  the  king,  and 
the  summoning,  before  the  Council,  of  the  county 
knights,  representing  all  freeholders,  without  distinction 
of  overlordship,  and  of  the  burgesses  of  all  the  boroughs, 
whether  on  the  domain  or  not.-  The  habit  of  summoning 
the  whole  body  of  the  future  Commons  marks  the  im- 
portance of  the  new  social  classes,  the  decadence  of  the 


1.  See  Maitland,  Seiect  Pleas  in  Mano-ricd  and  Seignorial  Courts 
(Henrv  HI  and  Edward  I),  18S9,  (Selden  Society);  and  T.  F.  Tout 
and  Hilda  Johnstone,  State  Tricda  of  Edward  I,  (1289-98),  1906  {Roy. 
Hist.  Soc). 

2.  Comt.  Hist.,  ii,  pp.  290  sq.,  and  295;  Pasquet,  pp.  208  sq. 
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feudal  state,  and  the  progress  of  national  unity  :  Edward 

I  might  well  think  that  the  royal  power 
He  beUeved  ,°   ,  .  ,    ^,         u  17  -c 

it  would  would  be  strengthened  thereby,     hven  it 

strengthen   the  one  doubts  that  he  had  such  far-reaching 
royal  power  ,  .  ,  111 

Views,  It  cannot  be  contested  that  the  con- 
flict which  ranged  against  him  the  barons,  the  Church, 
and  the  Pope,  was  very  likely  to  remind  him  of  Simon 
de  Montfort's  expedient,  especially  as,  in  1275,  he  had 
already  resuscitated  the  Parliament  of  1265  :  Simon  had 
opposed  tlie  Commons  to  the  barons ;  why  should 
Edward  I  not  have  thought  of  doing  likewise?^  And 
since  Philip  the  Fair  summoned  them  in  1302  and  in 
1308,  to  obtain  their  support  against  Boniface  VIII  and 
in  the  affair  of  the  Templars,  is  there  not  occasion  ta 
think  that  in  1307  they  may  have  compensated,  in 
Edward's  mind,  for  the  absence  of  the  clergy  ?  From 
all  this  we  may  conclude  that  Edward  I's  policy  was 
sufficiently  coherent  to  allow  us  to  recognise  in  him  a 
real  statesman. 

In  the  same  way,  if  the  Parliament  of  1295  was  not  the 
innovation  that  Stubbs,  in  his  ignorance  of  the  writs  of 
Importance  of  1^75,  saw  in  it ;  if,  after  as  before  it,  Edward 
the  Parliament  continued  to  hold  Parliaments  differently 
constituted,  there  is  still  no  occasion  to 
lower  its  importance  too  far.  After  all,  as  M.  Pasquet 
has  remarked,  it  is  the  first  Parliament  in  which  we 
find  together  the  enlarged  Curia,  the  knights  of  the 
shires,  the  borough  representatives,  and  the  proctors  of 


1.  We  should  add  that  Edward  I  attempted  to  govern  through  the 
clerks  of  his  Household,  from  whom  he  chose  his  Council,  as  Mr.  Tout 
Las  shown  (above,  pp.  391-392,  416-417).  Mr.  Tout  observes  that  his 
reign  falls  into  two  periods  :  until  1290  he  is  relatively  conservative- 
(though  we  must  not  forget  the  Quo  warranto)  ;  after  1290,  his  financial 
needs  give  an  exceptional  importance  to  the  Wardrobe,  and  financial 
expedients  are  multiplied  (above,  pp.  392-393),  with  the  result  that 
the  opposition  of  the  barons  is  aroused ;  this  observation  seems  to 
throw  some  light  on  the  convocation  of  1295 ;  feeling  the  storm  approach- 
ing, Edwai'd  I  might  have  been  induced  to  resort  to  the  expedient  of 
1265,  which  he  had  osed   in  1275. 
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the  lower  clergy.  On  this  ground,  it  remains  true  that 
afterwards  it  is  to  this  Parliament  that  men  looked  back 
.as  being  the  "model"  of  the  most  general  convocations.^ 
But,  if  Edward  I  thus  keeps  an  eminent  place  in  con- 
stitutional evolution,  we  see  that  his  part  was  very- 
different  from  what  Stubbs  thought:  he 
Edward  I  ,  r  ,  •  ^       .         , 

iA,  was  not  a  never  dreamt  or  becoming  a  constitutional 

^        constitutional      j^jng  •  he  never  entertained  the  idea  that  his 
-  king  *  ' 

power  might  become  stronger  if  he  shared 

it  with  his  people ;  that  is  a  modern  conception  which 

he  could  not  attain.     He  believed  that  he  could  use  the 

Commons  as  an  instrument  of  government,  to  make  his 

personal    power    unchallenged,    or,    if    it    is    preferred, 

absolute.*  In  his  eyes,  Parliament  remained 
His   Parliament       ,         .  ,  ,  ,   ^  .,     „ 

is  still  an  what  it  was,  the  enlarged  Council  :  '  some- 

enlarged  times  he  called  to  it,  as  of  old,   only  the 

barons  in  greater  or  less  number;  some- 
times, when  it  seemed  to  him  opportune,  he  summoned 
knights  and  burgesses  at  the  same  time,   at  his  good 


1.  Mr.  Tait  remarks  that  at  the  end  of  the  reign  there  is  an 
indication  that  the  assembly  of  the  three  Estates,  on  the  model  of 
1295,  was  beginning  to  be  regarded  as  the  "Parliament"  properly 
so-called.  The  preamble  of  the  statute  of  Carlisle,  1307,  says  that 
it  was  passed  in  the  Parliament  of  Feb.  1305,  but  that  its  publication 
and  proclamation  have  been  adjourned  "a  jiarliamevfo  proximo 
praeterito  usque  ad  pre-'^ens  parliumeyitum  apud  Karliolum" ;  this  "last 
Parliament"  can  only  be  the  one  which  passed  the  statute ;  from 
which  it  would  resull  that  the  name  of  "Parliament"  was  denied  to 
the  assembly  of  Sept.  1305,  in  which  the  Commons  did  not  figure, 
and  to  that  of  May  1306,  which  included  two  knights  from  each 
county  and  two  burgesses  from  each  borough,  but  in  which  the  lower 
clergy   were    not    represented.      {E.    H.    B.,   p.   750). 

2.  For  Stubbs'  conception,  see  esp.  Const.  Hist.,  ii,  p.  324.  But 
we  recall  that  he  has  nevertheless  here  and  there  made  numerous 
qualifications  of  his  thesis;  e.g.  ii,  pp.  266-26S  ;  Edward  I  left  intact 
"the  vital  and  prolific  power  of  the  prerogative;"  ii,  pp.  309-310;  it 
is  probable  that  he  would  have  wished  to  leave  to  the  Estates  ot>1v 
the  voting  of  taxation,  and  to  keep  policy  and  legislation  to  liiinsol^ 
See  below,  p.  484,  n.  2,  and  p.  485,  n.  1.  There  is  no  cohesion  between 
"his  partial  conclusions,  founded  on  the  texts,  and  his  general  conception. 

3.  On  the  Curia  in  its  relations  with  the  Parliament  of  the  three 
-esta,tes,   see  Baldwin,  pp.    307,   308.     Stubbs  recognises  that  men   had 

long   persisted    in    applying    the    name    "Parliament"    to    the   meetings 
of  the  Council  and  of  the  Magnum  Concilium.  (Const.  Hist.,  ii,  p.  236). 
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pleasure.    But,  strictly  speaking,  they  were  not  part  of 

^^    ^  the  enlare^ed  Curia :   the  Commons  appear 

The   Commons  °  ^^ 

have  no  power  before  the  Council,  but  do  not  enter  it ;  they 
'°  '*  have  no  judicial  authority  and  have  never 

acquired  any;  not  only  are  they  not  always  present,  and__ 
in  consequence,  cannot  form  an  essential  part  of  a  Par- 
liament,  but  also,  when  they  are  summoned,  they  are_ 
dismissed  as  soon  as  possible,  very  often  before  the  close 
of  Parliament,  which,  after  their  departure,  attends  tCL 
its  traditional  occupations,  to  the  settling  of  the  petition^ 
and  the  examination  of  the  most  important  matters.^ 

At  the  most,  we  can  say,  with  Mr.  J.  Tait,  that  towards 
the  end  of  the  reign,  the  name  "Parliament"  was  begin- 

.  _  ning  to  be  reserved  for  the  assemblies  of 

Meaning  ° 

of  the  word  the  Cttria  in  which  knights  and  burgesses 
"Parliament"  g^uj-gfj  .  thig  fact  would  prove  their  grow- 
ing importance,  but  it  cannot  prevail  against  the  general 
trend  of  the  other  facts  which  characterise  the  work  of 
Edward  I.^ 

We  have  not,  then,  to  examine  whether  Edward  I 
wished  to  set  up  a  House  of  Commons  :  the  question 
Th  est"  n  could  not  even  be  raised,  in  fact.  In  practice, 
of  the  three  even  when  the  Commons  were  represented, 
Estates  ^j^^y   ^j^   j^^^   jj^   ^^^y   ^^,^y   form   a   body. 

Stubbs  has  described  Edward  I's  Parliament  as  an  as- 
sembly of  the  three  Estates  or  orders.  But  it  really 
appears  composed  of  six  Estates  :  the  king's  counsellors, 
the  barons,  the  bishops,  the  lower  clergy,  the  knights, 
and  the  burgesses ;  further,  in  certain  circumstances,  the 
merchants  are  added.  In  the  time  of  Edward  I  it  was 
impossible  to  foresee  how  these  Estates  would  group 
themselves  or  even  whether  they  would  not  remain 
isolated  from  each  other. ^ 

1.  Pasquet,  chap,  iii  and  iv. 

2.  See   above,   p.    482,   n.    1. 

3.  Pollard,  Evolution  of  Parliament^  pp.   61  sq.     He  has  set  out  to 
show  that  Stubba  was  wrong   in  using  the  term    "Parliament  of  the 


484  STUDIES  IN  CONSTITUTIONAL  HISTORY 

Moreover,  Edward  I  never  thought  of  allowing  to  the 

Commons  the  right  of  participating  in  the  legislation  : 

the  Commons  have  only  the  right  of  peti- 

no^tTcogniif       ^^^"'     ^^^y    ^^^^     "^^    ^^^"     ^^^    ^'^S^^    ^^ 
the  right  oi        counsel  ;^  when  their  consent  is  mentioned 

tS^egis™'  —which  is  only  in  the  statutes  of  1275  and 
1307 — it  is  a  pure  form,  and  the  writs  of 
execution  mention  the  barons  only.  Edward  claimed  to 
legislate  by  his  sole  authority,  and  he  saw  no  constitu- 
tional difference  between  the  statute  and  the  ordinance : 
at  the  most,  men  were  perhaps  beginning  to  concede  to 
the  first  a  permanence,  inferior,  it  is  true,  to  that  of  the 
common  law,  but  one  which  the  ordinance,  purely  adapted 
to  circumstances,  did  not  possess;  there  was,  however, 
nothing  absolute  in  this  distinction.-  In  the  same  way, 
he  did  not  think  of  conceding  to  the  Commons  the  right 
j^jjj  Pl  of  consenting  to  taxation.     We  must   not 

consenting  to      forget    that    after    confirming    the    Great 
Charter,   he  had  his  oath  annulled  by  the 
Pope ;  that  by  unanimous  consent,  he  always  kept  the 

three  Estates"  or  "system  of  Estates."  The  constitution  of  the  Hoii?e 
of  Commons  is  really  the  antithesis  of  such  an  organisation.  He 
presumes  that  the  sj^t«m  of  Estates  involves  the  right  of  veto  for 
each  of  them,  60  that  the  religious  reforms  of  the  XVIth  century  would 
have  required  a  political  revolution  if  England  had  had  such  a  system. 
Snch  a  veto  is  not  inherent  in  the  syst-em  of  Estates.  But  it  is 
evident  that  the  English  organisation  was  much  more  supple.  On 
the  political  part  of  the  merchants  under  Edward  III,  see  Const.  Ei»t. 
ii,  p.  398  and  iii,  pp-  608  sq. 

1,  The  writs  of  summons  never  recognised  it  in  them  :  see  Const. 
Hist.,  iii,  p.  410 

7.  On  the  attributes  of  the  Commons  at  the  time  of  Edward  I,  see 
Pasquet,  ch.  v.  Some  indications  brought  out  by  Mr.  J.  Tait  lead  us 
to  think  that  about  the  end  of  the  reign,  a  distinction  was  growing 
up  between  ordinance  and  statute  :  the  .^^tatute  de  false  moneta,  passed 
in  the  absence  of  the  Commons  in  1299,  is  treated  as  an  ordinance  in 
the  Wardrobe  accounts;  similarly  the  act  de  conspiratoribus  of  the 
Parliament  of  Sept.  1305,  in  which  the  Commons  did  not  figure,  is 
called  an  ordinance,  not  a  statute  {E.  H.  It.  1914,  p.  750).  Stubbs 
{Const.  Hist.,  ii,  p.  260)  admits  that  the  Commons  had,  in  fact,  only 
the  right  of  petition,  but  on  p.  259  his  argument  tends  confusedly 
to  a  contrary  conclusion.  [See  also  T.  F.  T.  Plucknett,  StMutes  and 
their  Interpretation  in  the  first  half  of  the  Fourteenth  Century. 
(Cambr.    Univ.  Press,   1922).]  ' 
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right  of  tallaging  his  domains,  and,  therefore,  the  greater 
part  of  the  boroughs ;  that  the  so-called  statute  De  tal- 
lagio  non  concedendo  was  never  admitted  by  him,  and 
that,  in  the  French  text  of  the  Confirmatio  cartarurn 
which  he  sealed,  he  only  admitted  the  necessity  of  con- 
sulting the  Common  Council  for  raising  the  traditional 
aides,  mises,  et  prises,  the  definition  of  the  Common 
Council  and  that  of  the  aides,  mises,  et  prises  remaining 
at  his  discretion.  If  he  thus  evaded  the  demands  of  the 
barons,  how  shall  we  believe  that  he  was  disposed  to 
grant  anything  to  the  Commons?^  It  goes  without  say- 
ing that  he  never  imagined  that  he  could  be  obliged  to 
ask  their  advice  or  cons^^nt  in  the  direction  of  his  general 
policy. 

At  the  time  when   Stubbs'   ideas   prevailed   unques- 
tioned, there  appeared  to  be  a  striking  contrast  between 
the  constitutional  history  of  England  and 
between  that  of  France.    The  English  barons  had 

England  and  obtained  the  Great  Charter  under  lohn 
France  •' 

Lackland,  and  had  had  it  confirmed  under 

Edward  I,  not  for  themselves  alone,  but  for  the  whole 
nation ;  on  the  contrar}',  the  French  nobles,  who  were, 
besides,  less  persevering  and  less  united,  had  hever 
thought  of  anyone  save  themselves.  "The  difference  of 
their  attitude  from  that  of  the  English  barons  under  John 
Lackland,  Henry  III  and  Edward  I  is  striking,"  re- 
marked a  French  scholar. ^    Before  the  national  coalition 

1.  Stubbs  holds  that  from  1295  taxation  must  be  voted  by  the 
Commons  (ii.  pp.  255-257,  264).  He  is  clearly  unwilling  to  take  all 
the  value  from  the  so-called  statute  de  tallagio  non  concedendo,  but 
he  is  fully  obliged  to  recognise  that  it  was  the  French  version  which 
bound  Edward  I  (ii,  pp.  148-149).  He  also  recognises  that  Edward 
kept  the  right  to  tallage  his  domain,  and  that  in  1303  he  raised, a 
scutage  without  any  consent  in  Parliament  so  far  as  we  know  (ii, 
pp.  544-546).  The  right  to  tallage  the  domain  reappears  under 
Edward  n  and  Edward  III  (and  is  abandoned  only  after  1340  (ii, 
pp.  546-547).  We  know  that  Edward  I  acted  in  no  better  faith 
regarding  the  forests.  (See  M.  Petit-Dutaillis,  Studies  and  Notes 
Supplementary  ii,  pp.    270). 

2.  Histoirt  de  France  published  under  the  direction  of  M.  Lavisse, 
t.   iii  2e  partie  p.  270. 
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Edward  I  had  to  bow,  though  with  a  fairly  good  grace, 
and  to  organise  the  House  of  Commons  ;  on  the  contrary, 
it  was  of  their  own  accord,  and  only  because  they  thought 
they  saw  in  it  a  means  of  government,  that  the  Cape- 
tians,  and  more  particularly,  Philip  the  Fair,  had  sum- 
moned the  States  General.  "The  States  General,"  said 
the  same  historian  "were  not  imposed  on  the  last  Cape- 
tians  of  the  direct  line,  as  were  the  Parliaments  on  the 
Plantagenets  of  England."-^  On  several  occasions 
Stubbs  opposes  the  constitutional  plan  of  Edward  I  to 
the  absolutist  policy  of  Philip  the  Fair.^ 

The  new  interpretation  which  results  from  the  works 
we  have  tried  to  summarise  has  caused  this  contrast 
There  are  more  largely  to  disappear.  This  has  certainly 
similarities  been  seen  already  :  the  policy  of  Edward  I, 

than  contrasts  .  i-      t-i     i-  .  j  -i     j  r  i 

between  ^nd  his  Parliament,  as  described  for  us  by 

Edward  I  and     Messrs.    Pasquet  and   Pollard,   closely   re- 

Philip  the  Fair  ,  ,         .  ,-  r  t-.l-i-        l      t-   •  j 

sembles  the  policy  of  Philip  the  rair  and 

his  States  General,  as  we  know  them  by  the  classic 
accounts  of  Messrs.  Langlois,  Luchaire,  and  Viollet. 

For  Edward  I,  as  for  Philip  the  Fair,  the  king  is  not 
merely  the  head  of  the  feudal  hierarchy.  Without  re- 
nouncing the  rights  which  he  has  in  virtue  of  this 
position,  he  regards  all  the  inhabitants  of  the  kingdom 
as  his  direct  subjects,  and  he  attempts  to  make  a  reality 
of  this  conception.  Like  his  predecessors  and  like  the 
Capetians,  he  undermines  seignorial  jurisdiction.  He 
seeks  to  replace  feudal  obligations  by  a  national  taxation. 
He  attempts  to  attach  the  under-vassals  directly  to  him- 
self. Philip  the  Fair,  in  1308  and  in  1313,  attempts  to 
raise  from  these  latter  the  feudal  aid  for  the  marriage  of 
his  daughter  and  for  the  knighting  of  his  eldest  son. 


1.  Ihid.,  p.  272 

2.  Const.  Hist,  ii,  pp.  305,  310  But  on  p.  309,  Stubbs  admits  that 
Edward  I  would  probably  have  wished  to  limit  the  function  of  the 
Parliament  of  the  Three  Estates  to  voting  the  aid,  and  likens  him, 
in  this  respect,  to  Philip  tho  Fair. 
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just  as  Edward  I  tried  to  raise  scutage  from  them.  He 
opens  direct  relations  with  them  by  summoning  them  to 
general  assemblies.  He  seeks  to  make  them  contribute 
directly  to  the  extra-feudal  aid.  Certainly,  the  efforts  of 
the  French  monarchy  came  later  and  encountered  differ- 
ent obstacles;  but,  at  the  end  of  the  thirteenth  century 
and  at  the  beginning  of  the  fourteenth,  England  and 
France,  in  this  respect,  resembled  each  other  more  than 
they  ever  have  at  any  other  period.  Stubbs,  it  is  true,  has 
remarked  this,  but  the  resemblance  was  closer  than  he 
thought. 

The  same  is  true  of  the  assemblies.  Those  of  the  Cape- 
tians  were,  in  all  points,  comparable  to  those  of  the 
Norman  and  Angevin  kings.  The  king  of 
th°*^  assembSs  F^^^ce  holds  council  in  his  Curia  with  his 
familiares,  to  whom  he  adds,  when  neces- 
sary, the  vassals  who  owe  him  service  of  court,  who  have 
obeyed  his  call,  or  whom  circumstances  have  brought 
to  him,  though  they  never  all  appeared  at  once.  At  the 
end  of  the  thirteenth  century,  the  permanent  Curia,  the 
division  of  which  is  now  taking  shape,  holds  judicial 
session  in  parliamento  at  the  great  festiv^ls^^f  the  year, 
under  the  presidency  of  the  king^  or  his  representative, 
and  is  then  reinforced  with  lords  and  bishops. ^  Requetes 
are  presented  to  him  from  all  parts  of  the  kingdom.  At 
the  beginning  of  the  fourteenth  century,  the  nobles  and 
the  communities  of  the  provinces  often  send  their  depu- 
ties to  the  Curia  to  put  their  grievances  and  complaints 
before  him.    As  in  England,  the  king  experiences  the 

1.  On  the  Curia  in  the  XlVth  century,  see  Viard,  "La  Cour  (Curia) 
au  commencement  du  XIYe  siecle  {Bihl.  de  VEc.  des  Chartes,  1916 
pp.  74  sq.);  "La  Cour  et  les  parlements  au  XlVe  siecle"  (Ibid.  1918, 
pp.  60  sq.).  Until  the  ordinance  of  1345,  the  -word  Parlement  does  not 
indicate  a  distinct  autonomous  institution ;  the  Parlement  is  only  a 
judicial  session  of  the  Curia.  Moreover,  when  summoned  to  the 
assembly  of  130-3,  the  prior  of  Reuilly  describes  it  thus  :  "convocatio 
in  vestra  regali  curia  Parisius  proximum  celebranda"  (Picot,  Documents 
relatifx  avx  Etats  Generaux  et  assembUe.s  reunies  sous  Philippe  le  Bel 
(1S02-1S08),  1900,  p.  68). 

M 
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necessity  of  acting  with  the  subjects  who,  he  claims, 
owe  him  taxation ;  his  envoys  negotiate  with  the  local 
communities  before  fixing  the  rate.  Philip  the  Fair  thus 
"decreed"  a  large  number  of  subsidies  which  his  com- 
missioners had  "demanded"  or  "obtained"  :  his  lawyers 
recognised  his  right  to  impose  them,  but  in  practice  there 
were  discussions  and  reciprocal  concessions.  In  13 14  it 
seemed  to  him  opportune,  probably  in  order  to  hasten 
the  raising  of  the  aid,  to  consult  his  subjects  as  a  whole. 
In  1302  and  1308  the  necessities  of  general  policy  had 
already  caused  him  to  assemble  them  in  the  same  way. 
There  was  nothing  to  prevent  collective  petitions  from 
developing  in  France  as  in  England,  and  they  were  not 
so  numerous  at  the  Parliament  of  1305  that  the  States 
General  could  not  have  made  up  the  time  lost. 

In  France,  as  in  England,  the  accession  of  the  Third 
Estate  to  the  traditional  assemblies  did  not  constitute  an 
innovation  introduced  at  a  definite  date  and  attracting 
attention  to  itself.  The  French  archives  give  us  no  in- 
formation on  the  antecedents  of  the  assembly  of  1302, 
but  beyond  the  fact  that  the  burgesses  had  already  been 
summoned,  it  is  not  even  certain  that  it  saw  for  the  first 
time  a  regular  representation  of  the  Third  Estate ;  it  was 
remarkable  only  in  the  circumstances  under  which  it  was 
held,  and,  perhaps,  by  the  numbers  present. 

In  short,  the  character  of  the  representation  of  the 
Third  Estate  scarcely  differs  at  all  from  what  we  know 
of  the  English  Commons.  The  documents  published  by 
M.  Picot^  show  clearly  that  the  Third  Estate  was  sum- 
moned to  be  notified  of  the  king's  decisions,  and  to  do 
what  he  should  ask  of  them.  In  13 14,  when  the  aid  was 
desired,  they  had  not  to  discuss  the  principle  itself. - 

1.  Add  to  these  the  letters  to  the  bailli  of  Senlis,  17th  Feb.  1302, 
reprinted  in  the  Bibl.  de  VEc.  des  Chartes,  1906,  p.  468,  by  M.  Jusselin. 

2.  The  documents  published  by  M.  Picot  show  that  appearance 
at  the  assembly  of  1302  was  obligatory  and  was  definitely  imposed  by 
the  king;  the  absentees  are  threatened  with  penalties  (Picot,  No.  1). 
The   deputies    are  proctors   equipped   with    full    powers,   carrying,   in 
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Contemporary  English  historians ^  insist  strongly  on 
the  fragility  of  Edward  I's  work.  In  Scotland,  in  Wales, 
in  Guienne  and  in  Flanders,  he  had  under- 
Ihe  nobiHty"in*  taken  too  much  :  the  resources  of  England 
England  and  were  too  small.  This,  to  a  great  extent, 
was  what  had  induced  him  to  strain  the 
resources  of  government  to  the  uttermost,  and  by  a 
necessary  consequence,  to  enter  into  a  conflict  with  the 
tenants-in-chief  and  with  the  Chur<:h.  A  formidable  re- 
action broke  loose  as  soon  as  he  was  dead.  It  will  not 
escape  notice  that,  though  the  work  of  Philip  the  Fair 
was  more  solid,  the  feudal  aristocracy  was  nevertheless 
in  rebellion  when  he  died  in  13 14;  it  also  attempted  to 
wrest  charters  of  liberty  from  the  last  Capetians.  But  in 
the  end  it  failed,  whereas  the  English  barons  succeeded 
in  the  long  run  in  ruining  all  the  attempts 
?i  ^^'T^^/^      made  by  Edward  II  and  his  favourites  to 

in  England  -^ 

continue  the  enterprise  of  Edward  I.-  Fur- 
ther, Edward  I  had  not  foreseen,  any  more  than  had 
Philip  the  Fair,  the  political  development  of  the  repre- 
The  middle        sentation  of  the  middle  class  :  the  collective 

class  also  petitions,  the  effective  consent  to  the  aid, 

developed  .  .  . 

its  part  in  and  the  claim  to  subordinate  the  aid  to  the 

politics  redress    of    grievances.     In    England    the 

middle  class  finally  obtained  the  recognition  of  its  claims, 

thanks  to  the  financial  embarrassments  of  Edward  III ;  in 

France,  the  attempts  of  the  bourgeoisie,  more  audacious, 

at  least  after  Poitiers,  received  no  permanent  sanction. 

advance,  consent  to  whatever  shall  be  asked  of  them,  but  having  no 
power  to  ask  to  refer  anything  back  to  their  constituents  :  it  is  an 
imperative  mandate  (Picot,  nos.  1,  27,  30,  42,  46).  In  1302  the 
representatives  of  the  towns  played  an  altogether  secondary  part : 
everything  was  done  by  the  king  and  the  nobles.  In  their  declaration 
of  April  9,  1302,  the  prelates  of  Tours  do  not  speak  of  the  towns  :  "pro 
eodem  (rege)  aliis  que  preiatis  et  ipsius  regni  proceribu^  tractaturV 
[Ibid.,  no.  4).  The  reply  of  the  cardinals  to  the  representatives  of 
the  towns  gives  them  the  same  refutation  as  to  the  nobles,  but  much 
more  briefly.   {Ibid.,  no.  8). 

1.  E.g.,  Mr.  Tout,  (Place  Edward  11,  p.  36). 

2.  They   have   been    minutely    studied    by  -Mr.    Tout   in   the   works 
cited  above. 
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It  would  be  too  ambitious  to  seek  in  this  work  the 
deeper  causes  which  brought  about  this  divergence  be- 
tween the  constitutional  history  of  England 
Commons  ^"*^  ^^^^  °^  France.    But  it  seems  that  we 

succeeded  when  are  justified  in  noticing  in  the  origins  of 
Estate  "failed  ^he  House  of  Commons  certain  features 
which  would  call  for  reflection  if  one  were 
to  attack  the  problem,  and  which,  though  fully  brought 
to  light  by  Stubbs,  do  not  seem  to  have  been  rated  by 
his  successors  at  their  true  worth.  When  we  follow  in 
Stubbs  the  history  of  the  English  Parliaments,  or,  in 
M.  Pasquet's  study,  that  of  the  assemblies  of  Edward  I, 
ic  clearly  appears  that  the  knights  of  the  shires  formed 
the  first  element  of  the  English  Commons,  and  were  for 
long  the  principal  element ;  the  originality  of  the  future 
House  of  Commons,  and  nearly  all  its  force,  came  to  it 
because  the  lesser  nobility  was  charged  with  the  repre- 
sentation of  the  freeholders,  and  because  they  possessed 
a  certain  administrative  capacity.  Both  of  these  features 
were  already  obvious   at   the   time  of   Edward    I,    and 

their  origin  is  found  in  the  county  court. 
Importance  of      „  i         •      ^-^    ^-  i       ^     i- 

the  county  Because  that  institution  was  kept  alive,  in 

CO"'*  spite  of  the  Norman  conquest  and  the  feudal 

reorganisation  of  England,  the  knights  kept  in  touch 
with  all  the  free  tenants,  who,  like  them,  owed  suit  and 
service  there.  Since  the  great  feudatories  never  attended, 
and,  at  the  most,  sent  their  agents  to  represent  them 
there,  the  lesser  nobility  naturally  took  the  lead.  The 
monarchy,  from  the  time  of  Henry  II,  found  in  it  a 
means  of  governing  and  a  fulcrum  against  feudal  or- 
ganisation;  by  the  use  of  the  jury,  this  lesser  nobility 
found  itself  representing  the  freemen,  and  was  forced 
to  acquire  judicial  and  financial  competence.  But  doubt- 
less it  will  be  thought  that  the  solution  of  the  problem 
is  merely  pushed  back  by  this  method. 
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The  lesser  nobility  would  never  have  taken  up  this 

function  had  not  the  king  been  strong  enough  to  impose  it 

on  them,  and  that  strength  was  his  in  virtue 

nobility*  of  the  Conquest.      Doubtless  again,    they 

represented  the  would  never  have  been  able  to  fill  the  part, 
ireeholders  ,       ,     ,  r   •  i  111 

had  they  not,  at  a  lairly  early  date,   lost 

their  military  character  :   the  strength  of  the  monarchy 

and  the  insularity  of  the  kingdom  may  have  contributed 

to  this.^     Doubtless  again,    the  smallness  of   England 

must  have  counted  for  much  in  the  rapid  advance  of 

monarchical  centralisation ;  on  the  other  hand,  it  must 

also  have  favoured  concerted  rebellion  by  the  magnates, 

and  subsequently,  the  collective  action  of  the  Commons  : 

in    13 1 5   the   French   nobles   did   not   demand  a   Great 

Charter,  but  a  number  of  provincial  charters ;  France, 

unlike  England,  was  not  yet  a  kingdom,  but  a  collection 

of  "nations. "2 

But,   when  due  weight  has  been  given  to  all  these 

hypotheses,  it  will  still  stand  that  the  existence  of  the 

The   on  t  shire  court  forced  itself  on  the  monarchy 

court  is  a  and  on  its  subjects,   though   no  one  even 

Anglo*'-*Saxon      dimly  saw  the  importance  of  the  fact,  as  the 

and  medieval      instrument  of  government  they   required, 

^°^  ^°  whereas    in    France    the    later    Capetians 

found  nothing  of  the  kind.    There  had  been  in  France 

something  resembling  that  court,  but  among  the  new 

barbarian  invasions  which  marked  the  ruin  of  the  Caro- 

1.  See  Const.  Hist.,  iii,  pp.  563-4.  We  are  inclined  to  believe,  with 
Stubbs,  that  the  strength  of  the  monarchy  was  the  chief  reason. 
From  the  eleventh  to  the  fourteenth  century,  the  kings  did  not,  in 
theory,  tolerate  private  war.  To  be  knighted  was  simply  to  undertake 
to  serve  the  king  or  to  pay  him  scutages  and  fines.  When  the  aris- 
tocracy again  took  the  lead,  from  the  middle  of  the  fourteenth 
century,  knighthood  enjoyed  a   new   lease  of  popularity. 

2.  We  would  call  attention  here  to  the  study  by  M.  Artonne,  Le 
mouvement  de  1314  et  les  chartes  •provinciales  de  1315,"  1912.  See 
also  J.  Petit,  Charles  de  Valois,  1900.  The  smallness  of  England,  and 
its  resulting  unity,  helps  also  to  explain  why  Parliament  was  not, 
like  the  States  General,  split  up  into  provincial  Estates,  a  fate  with 
which  it  was  at  certain  times  threatened.  Thus,  in  1360,  Edward  III 
fiummoned  five  provincial  assemblies  [Const.  Hist.,  ii,  p.  429). 
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lingian  Empire,  all  trace  had  disappeared  of  what  might 
have  become  a  national  institution.^  The  prevotes  and 
bailliages  of  France  were  for  a  long  time  nothing  more 
than  institutions  of  the  domain,  and  the  bailliages  de- 
veloped under  the  form  of  purely  royal  institutions,  with- 
out the  active  participation  of  the  nation.  It  has  been 
thought  that  Stubbs  and  the  historians  of  his  generation 
had  too  easily  insisted  on  the  part  played  by  the  county 
court.  They  clearly  tended  to  exaggerate  the  importance 
which  it  had  for  Englishmen  in  the  Middle  Ages,  and 
the  numbers  which  attended,  and  the  regularity  of  its 
electoral  operations.  But  they  were  right  in  seeing  in  it, 
as  an  element  in  constitutional  evolution,  a  fundamental 
feature  of  primitive  history,  a  link  between  the  old  Eng- 
land and  the  new.  In  this  respect — and  it  is  essential — 
Stubbs'  work  remains  intact,  and  this  does  not  seem  to 
have  been  sufficiently  remarked. 

IV. 

As  we  have  observed,  the  occasional  summons  of  the 
Commons  to  Parliament  did  not  in  the  least,  to  Edward 
The  unity  of  ^'^  mind,  involve  the  subdivision  of  that 
Parliament         assembly.    Parliament  was  one :' the  Cham-. 

under  Edward  I  ,  ,  ,,  .,  ,  x        ..u     i  •       ' 

ber,  where  all  its  members  met  in  the  king  s 

presence,  was  the  only  House  of  Parliament,  and  re- 
mains so  in  law,  even  though  in  the  sixteenth  century  it 
became  the  House  of  Lords  :  it  is  there,  still,  that  the 
Commons  appear  to  hear  the  speech  from  the  throne 

1.  See  VioUet,  Hist,  des  inst.  pol.  et  admin.,  i,  pp.  307  sq.  The 
capitularies  distinguish  the  ordinary  pleas  of  the  county  and  the 
extraordinary  pleas.  To  the  first,  all  freemen  are  summoned ; 
the  count  appoints,  for  judging,  certain  important  men  or  scabini, 
with  the  assent  of  the  assembly ;  the  srabini  alone  are  bound  to  attend 
the  extraordinary  pleas.  In  the  hailliage  of  Verm£indois,  studied  by 
M.  Waquet,  (Le  BailUage  de  Vermandois  aux  Xllle  et  XlVe 
aiecles,  1919),  the  bailli  did  not  judge;  he  simply  appointed  men  to 
judge.  This  seems  to  be  a  trace  of  the  ancient  Prankish  institntion. 
It  survived  in  the  law  of  the  "Belgic"  provinces  (Flanders,  Hainault, 
Artois,  Cambr6sis)  until  the  French  revolution  :  in  theorj',  the  seig- 
norial  bailU  did  not  judge,  he  merely  appointed  judges. 
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and  to  receive  notification  of  the  royal  sanction  which 
transforms  the  bills  into  statutes ;  it  is  to  this  House 
that  the  Clerk  of  Parliament  was  and  still  is  attached, 
and  in  the  beginning,  there  was  no  other;  the  Roll  of 
Parliament  enregistered  only  what  took  place  in  that 
House,  and  only  there  were  the  Commons  "in  Parlia- 
men:." 

As  has  been  said,  they  did  little  there  and  their  posi- 
tion was  very  humble.  Nevertheless,  when  the  king 
J,  ..  .  addressed  a  precise  request  to  them,  it  is 
separate  probable  that,  from  the  first,  it  must  have 

the'co^Sns'  ^^"  necessary,  to  ask  them  to  deliberate 
apart,  in  order  to  obtain  a  reply  from  them. 
In  any  case,  it  does  not  seem  doubtful  that  this  was  so 
by  the  reign  of  Edward  H.  In  certain  cases  even  the 
barons  held  meetings  outside  the  parliament  chamber. 
The  clergy  did  so  too,  and  this  is  why  in  the  end  they 
ceased  to  appear,  excepting  of  course,  the  bishops  and 
the  abbots,  who  were  summoned  by  special  writs. ^ 

Mr.  Pollard,  invoking  the  right  to  supply  from  the 
imagination  the  definciencies  left  by  the  silence  of  the 
rolls  has  traced  a  vivid  sketch,  not  without 
Mr!"poiiard  ^  humour,  of  what  a  session  of  Parliament 
probably  resembled  at  the  time  of  Edward 
1.2  "The  king  in  council  clearly  met  the  lords  and 
commons  in  parliament  in  common  session,  when  the 
chancellor  or  some  other  member  of  the  council,  usually 
a  judge,  explained  to  the  assembly  the  purport  of  its 
summons  and  the  requests  for  assistance  and  advice  that 
would  be  laid  before  it.  The  advice  was  mainly  a  matter 
for  the  lords,  the  assistance  for  the  commons.  There  is 
reason  to  believe  that  from  Edward  I's  time  the  king's 
council  sat  in  the  midst  of  this  assembly  on  four  wool- 
sacks (of  which  only  one  remains)  facing  one  another, 


1.  Pollard,  Evolution  of  Parliament    p.   121. 

2.  Ibid.,   pp.    120-121. 
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and  that  Fleta's  phrase  about  the  king  holding  his 
council  in  his  parliaments  has  a  literal  and  material,  as 
well  as  a  figurative  meaning  :  no  one  would  have  ar- 
ranged the  four  woolsacks  in  that  way  unless  their 
occupants  were  normally  engaged  in  confidential  deliber- 
ation.^ Outside  this  inner  ring  there  sat,  to  the  right  of 
the  throne,  the  spiritual  lords,  and  to  the  left  the  tem- 
poral lords,  and  facing  the  throne  there  stood  the  com- 
mons. To  them  the  demand  for  aid  would  be  particularly 
addressed,  and  then  the  problem  of  how  and  what  to 
answer  would  arise.  Probably  there  would  be  a  division 
of  opinion,  and  possibly  discordant  murmurs ;  courage- 
ous commons  at  the  back  might  urge  in  whispers  to  their 
colleagues  in  the  front  the  exhorbitance  of  the  king's 
demands  and  the  necessity  of  refusal ;  timid  members 
at  the  fore  might  tell  their  daring  but  half-concealed 
advisers  at  the  back  to  speak  for  themselves ;  and  then, 
amid  the  muttering  and  murmuring  the  chancellor  or 
other  member  of  the  council  might  suggest  that  not 
much  progress  was  being  made,  and  that  the  commons 
should  go  and  talk  it  over  among  themselves,  and  then 
come  back  with  an  intelligible  answer.  On  some  such 
occasion  it  must  have  been  suggested  that  they  should 
choose  some  one  of  their  members  to  be  their  Speaker, 
and  that  his  answer,  whether  representing  unanimity  or 
but  a  small  majority,  should  be  considered  equally  bind- 
ing upon  all.  The  commons  then  trooped  out  of  parlia- 
ment to  discuss  in  some  more  private  place  their  domestic 
differences.  They  only  reappeared  in  parliament  when 
they  had  reached  a  resolution  which  was  reported  by  the 
Speaker;  and  he  alone  had  liberty  of  speech  in  parlia- 
ment."2 

Under  Edward  II  the  Commons  met  in  this  way,  it 

1.  Const.    Hist.,    iii,   pp.    441,   487. 

2.  For  the  deliberations  in  the  time  of  Edward  111,  see  Const. Hist., 
ii,  p.   623-624. 
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appears,  in  the  refectory  of  Westminster  Abbey ;  later, 
they  met  in  the  Chapter-House;  the  fact 
deliberations       is  noted  in  1352  and  is  stated  to  be  of  long 
have  little  standing  in    1376. ^     But  concerning   their 

deliberations  we  know  nothing.  Whatever 
the  Commons  did  outside  the  Parliamentary  Chamber, 
having  no  legal  value  at  all,  goes  unrecorded  in  the  rolls 
of  Parliament.  The  progressive  development  of  the 
power  of  the  speaker  in  the  meetings  of  the  Commons, 
which  is  closely  bound  up  with  the  progress  of  their 
aptitude  for  deliberation,  escapes  us  completely.  In  Par- 
liament the  speaker  alone  spoke  :  all  the  liberty  of  speech 
which  he  claimed  tended  to  be  taken  back  from  him  if 
he  happened  not  to  express  exactly  the  opinions  of  his 
colleagues ;  this  modest  liberty  is  not  claimed  by  him 
even  for  those  in  whose  name  he  speaks,  for,  in  Parlia- 
ment, it  is  not  for  them  to  speak. ^  Moreover,  as  Mr. 
Pollard  rightly  remarks,  the  Commons  had  not  to  appear 
in  Parliament  either  for  long  or  often.  Beyond  the 
king's  demand  and  the  reply  that  it  involved,  their  col- 
lective presence  had  no  justification.  Almost  the  whole 
mass  of  the  petitions,  under  Edward  I,  had  still  no  more 
than  an  individual  or  a  local  interest ;  in  1305,  out  of 
500  petitions,  only  five  are  of  public  interest,  and  three 
of  these  concern  the  feudatories  alone. 

The  organisation  of  a  House  of  Commons,  and  the 
growth  of  its  importance  in  Parliament  depended  on  the 
/fusion  of  the  knights  and  the  burgesses, 
progress*  of  *  on%he  development  of  the  collective  peti- 
the  House  oi  tion.  and  on  the'^relation  which  had  to  be 
established  between  the  redress  of  griev- 
ances and  the  favourable  reception  given  to  the  demand 
for  financial  assistance . 

1.  Pollard,  Evolution  of  Parliament,  pp.  113,  125;  Const.  Hist.,  iii, 
pp.  396-399,  445.  [See  also  V.  H.  Galbraith,  The  Anonimallt  Chronicle, 
Manchester  Univ.   Press,   1927,  pp.   xliii-xlv]. 

2.  Pollard,  Evolution  of  Parliament  p.  126;  Const.  Hist.,  iii,  pp.  471- 
473;    477-484. 
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Now,  there  is  an  important  reservation  which  must  be 
introduced  into  Mr.  Pollard's  description,  and  he  himself 
Se  ar  ^^^   rnade   it  elsewhere :    a,t   first,    knights 

deliberations  of  ^^d  burgesses  deliberated  apart ;  there  are 
the  burfesLf**  examples  of  this  separation  under  FHwarr^ 
III.  Mr.  Pollard  has  found  one  even  in 
1523.1  And  it  is  difficult  to  follow  the  prog^ress  nf  their 
fusion  because  of  the  obscurity  of  the  words  communitas, 
commune,  gens  (fi»  commun.  In  the  fourteenth  century 
their  meaning  is  still  obscure  in  the  rolls  :  the  commun 
is  sometimes  opposed  to  the  knights ;  for  example,  in 
1322  we  have  mention  of  the  chivalers  des  countez  et  les 
gentz  du  commun;  and  similarly  in  1340.  In  1343  the 
roll  speaks  of  the  chivalers  des  countez  and  of  the  com^ 
munes;  on  the  next  line,  des  prelats,  grants,  et  com- 
munes, and,  a  little  further  on,  des  chivalers  des  counter 
et  autre s  comrmines.^ 

It  is  evident  that  from  the  social  and  moral  points  of 
view,  the  knights  differed  greatly  from  the  burgesses. 
Superiority  of  ^^^  knights  belonged,  in  theory,  to  the 
the  knights  over  militarv     class.     and     the     obligation     of 

the  burgesses  •  -    »—•••*— 

knighthood  put  a  gulf  between  them   and 

the  burgesses ;  in  the  fourteenth  and  fifteenth  centuries 

the  knight  is  still  counted  a  baron  and  nobilis  :    now 

there  was  no  social  distinction  between  the  greater  and 

smaller  barons :  there  was,  therefore,  much  in  common 

between  the  county  knights  and  the  future  Lords ;  at 

Lincoln,  in  1301,  the  first  county  knight  whose  activities 

are  known  to  us,  Henry  of  Keighley,  spoke  not  for  the 

Commons,  but  for  the  barons.^    It  was  the  persistence 

of  the  barons  in  creating  an  hereditary  peerage  on  the 

1.  Pollard,  Evolution  of  Parliament,  p.  113. 

2.  Const.  Hist.,  ii,  pp.  395-396,  411  (note  3),  621-622;  iii,  pp.  444-446; 
Pollard,  Evolution  of  Parliament,  p.  114;  Pasquet,  pp.  226-228.  See 
also  above,  pp.   447,  note  1. 

3.  Pollard,  Evolution  of  Parliament,  p.  115.  On  the  relations 
between  the  barons  and  the  knights,  see  Const.  Hist.,  iii,  pp.  548-549, 
663,  667-568.  [See  also  Tout,  Chapters,  iii,  pp.  187-139]. 
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basis  of  the  royal  writ  which  brought  about  the  definite 
separation.  But  the  name  "House  of  Lords"  appears 
only  under  Henry  VHI.  On  the  other  hand,  the  knights 
performed  administrative  functions  in  the  country,  which 
placed  them  far  above  the  burgesses.  That  they  were  of 
much  higher  consideration  is  proved  by  the  fact  that 
they  were  summoned  regularly,  long  before  the  bur- 
gesses, and  the  difference  of  their  parliamentary  wages 
bears  further  witness :  a  burgess  received  only  half 
that  paid  to  a  knight.  Moreover,  the  boroughs  paid  the 
aid  at  a  higher  rate  than  the  counties  :  this  inequality 
did  not  tend  to  develop  solidarity.  ^  The  ascendency  of 
the  knights,  moreover,  survived  the  fusion,  and  until 
1533  the  speaker  was  always  chosen  from  among  their 
number. 

Mr.    Pollard    attributes    the    preponderance    of    the 

knights  partly  to  the  indifference  of  the  burgesses  :  most 

of  the  74  knights  were  usually  present  in 

were  regularly     Parliament,  whereas  only  about  a  score  of 

represented  in  burgesses  appeared.  This  assertion,  found- 
Parliament  ,  ^       ,       ^^     .       .  -    ,  .  ' 

ed  on  the  exammation  01  the  writ  de  ex-^ 

fensis  has  been  with  good  reason  contested  by  Miss  May 
MacKisack  and  by  Mr.  J.  G.  Edwards.  Their  researches 
prove  that  the  kings  of  England  saw  to  it  that  knights 
and  burgesses  were  regularly  "returned"  and  were 
present  at  the  sessions  with  more  regularity  than  we 
have  been  in  the  habit  of  believing,  since  the  appearance 
of  the  work  of  Reiss.  It  is  to  the  social  rank  and  admin- 
istrative capacity  of  the  knights  that  we  must  attribute 
their  preponderance  in  the  Commons.  But,  with  this 
reservation,  it  remains  true,  as  Mr.  Pollard  says,  that  if 
fusion  came  about,  it  was  because  the  lesser  nobility 
deliberately  consented  to  it.  ^ 

1.  Pollard,  Evolution  of  Parliament,  p.  124 ;  Pasquet,  p.  150 ;  see- 
Const.  Hist.,  i,  p.  605;  ii,  p.   193. 

a.  Pollard,  Evolution  of  Parliament  pp.  127,  317-8;  Const.  Hist,  iii, 
pp.  612  sq. ;  Miss  May  MacKisack,  "Borough  Representation  in; 
Richard  II's  reign,"  E.  H.  B.  1924;  J.  G.  Edwards  (study  cited  above. 
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Facts  were  not  lacking,  however,  which.. tended  to-draw 

together  the  two  categories  of  representatives.    Edward 

I,  involuntarily,  no  doubt,  had  contributed 
Beasons  for  the  ..,.,,  ,    ,  , 

fusion  of  the      to   it   in    having   both   summoned   by   the 

knights  and  sheriff,  whereas  Simon  de  Montfort  had 
summoned  the  burgesses  directly.^  Figur- 
ing on  the  same  return,  bQth  represented  communities, 
whilst  the  other  members  of  Parliament  were  present  as 
individuals :  in  the  Middle  Ages,  this  resulted  in  a  strik- 
ing  inferiority  in  the  case  of  the  knights  as  well  as  for 


p.  473,  n.  3).  Since  Riess,  it  has  been  held  that  many  representatives 
did  not  appear  in  Parliament,  because  their  names  do  not  figure  in 
the  writs  de  expensis.  It  is  true  that  Mr.  Pollard  admits  that  a 
certain  number  of  towns  paid  their  deputies  themselves  :  he  cites 
eight  such,  as  well  as  the  Cinque  Ports.  But  Mr.  Edwards  has  shown 
that  the  accounts  of  several  other  towns  mention  the  paymeiit  of 
delegates  who  do  not  figure  in  the  writs  de  expensis;  so  that  one 
<:annot  trust  in  the  latter  to  deny  the  presence  of  a  representative  at 
the  Parliament.  Thus  the  accounts  of  Leicester  show  that  the  borough 
was  represented  in  13  Parliaments  between  1301  and  132-i,  and  in 
23  others  under  Edward  III ;  now  we  have  for  Leicester  only  3  writs 
of  the  first  period  and  5  of  the  second.  Though  we  have  not  the 
same  check  on  the  counties,  Mr.  Edwards  has  been  able  to  show  that 
in  their  case,  too,  the  writs  are  not  complete.  In  1301,  Henry  de 
Keighley,  member  for  Lancashire  (Const.  Hist.,  ii,  p.  158),  does  not 
figure  in  them.  For  the  Parliament  of  March,  1340,  we  have  these 
writs  for  33  out  of  37  counties  :  Oxford  and  Surrey  are  among  the 
■counties  whose  writs  are  missing ;  yet  a  deputy  from  each  of  them  was 
nominated  "trier"  of  the  petitions.  But  as  the  practicalh'  regular 
presence  of  the  knights  is  not  contested,  the  chief  importance  of 
Mr.  Edwards'  study  is  that  it  shows  that  the  boroughs,  though  un- 
willing, obeyed  the  king's  orders  much  better  than  we  have  been 
ready  to  admit.  It  presents  yet  another  interest.  The  progress  of  the 
Commons  depended  largely  on  the  experience  of  the  deputies  and 
therefore  on  their  re-election.  Mr.  Pollard  thought  they  were  almost 
always  changed  at  each  Parliament.  The  tables  drawn  up  by  Mr. 
Edwards  for  the  period  of  1290-1324  prove  that  this  is  quite  wrong.  For 
the  counties,  the  deputies  who  have  been  elected  one  or  more  times 
previously  are  in  a  majority  in  ten  Parliaments  :  they  are  in  a  minority 
in  eleven  ;  and  they  balance  the  number  of  the  others  in  12;  657  members 
were  elected  only  once,  507  were  elected  more  than  once,  and  go  to 
make  up  1612  elections.  For  the  boroughs,  deputies  previously  elected 
form  the  majority  in  six  Parliaments,  the  minority  in  fifteen,  and 
balance  the  others  in  six  ;  634  deputies  were  elected  once,  346  more  than 
once,  accounting  for  1108  elections.  Re-election  was  thus  far  from 
being  an  exception;  one  deputy  was  13  times  re-elected.  But  it  will 
be  noticed  that  the  proportions  are  less  favourable  for  the  boroughs  : 
the  superiority  of  the  knights,  though  lessened,  still  exists. 
1.  Pasquet,  p.  55. 
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the  burgesses  :  both  were  convoked  only  exceptionally,^ 
they  were  dismissed  together,  generally  before  the 
barons ;  they  took  only  a  slight  and  subordinate  part. 
Finally,  we  can  add  that  the  knights  did  not  represent 
i n  Parliament  their  own  class  alone,  but  all  the  free- 
holders of  the  county  court,  socagers  as  well  as  the  rest. 
Whatever  their  own  feelings  may  have  been,  this  quality 
miistJiaY£_lowered  them  beyond  remedy  in  the  eyes  of 
the  barons  by  writ,  and  bj;  way  of  reaction,  must  have 
driven  them  slowly  towards  the  burgesses.  Here  again 
does  the  importance  of  the  county  court  appear.^    The 

fusion  was  favoured  by  the  practice  of  the 
The  collective        *T; — T-  .... u-   u~^u      V^ — 

petition  collective  Petition  which  the  king  uncon- 

sciously  encouraged  by  consulting  knights 
and^urgesses  in  common.  Reciprocally,  the  fusion  mul- 
tiplied these  petitions  in  proportion  as  it  hfi^ame  more  in- 
timate. English  historians  seem  now  to  agree  in  placing 
its  rapid  progress  in  the  reign  of  Edward  II,  and  this  is 
one  of  the  reasons  for  which  Mr.  Tout  gives  that  reign  a 
great  importance  in  the  history  of  England.  From  13 14, 
Mr.  Pollard  discovers  debates  ad  petitionem  Communi- 
tatis  Angliae;  from  November  1325,  he  observes  that  the 
roils  begin  to  distinguish  the  petitions  pur  tote  la  com- 
mune from  the  rest.  For  1326-7  he  cites  the  formulas 
pHent  les  chevaliers  et  la  Commune,  prie  la  Commune ; 
in  1325  a  passage  from  the  roll :  "et  auxint,  sire,  prient 
vos  liges  gents"  seems  to  him  to  indicate  a  speech  from 
the  speaker.  Complaint  is  also  made  that  when  petitions 
are  presented,  they  are  adjourned  before  the  king  or  the 
chancellor  "dount  nul  issue  n'est  fait";  in  1327,  the 
Commons  ask  that  their  petitions  should  be  transformed 
into  statutes  in  Parliament.  In  1340,  six  burgesses  and 
twelve  knights  are  elected  to  join  with  prelates  and 
barons  as  triers  and  receivers  of  petitions  and  to  put  them 

1.  Pasquet,  p.  150;  Pollard,  Evolution  of  Parliament,  pp.  115,  117. 
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into  the  form  of  statutes.    The  collective  petition  is  thus 

.   _  hallowed  by  custom,  and,  since  it  presup- 

A  House  of  ,  ,./        .  f       , 

Commons  poses   deliberation,    we   may   say,    in   that 

i^j**^  ""l^"      sense,   that  under  Edward  III  there  is  a 

Edward  III  tj  r  r-      T 

House  or  Commons.-^ 

We  may  add  that  at  the  same  time  there  appears  the 
first  sign  of  a  distinct  corporate  organisation  :  the  Com- 
Beginning  of  mons  have  their  clerk.  In  all  probability 
its  corporate  they  must  have  been  allowed  a  clerk  from 
organisation         ^^  ^^^.j^  ^^^^^    -^^  ^^^^^  ^^  j^^jp  ^^^^   ^^^^^ 

their  petitions  and  their  replies  to  the  king,  and  probably 
also  to  set  up  a  record  which  would  make  possible  the 
issue  of  the  writs  de  expensis.  From  the  fact  that  this 
attribute  is  fully  established  under  Edward  III,  we 
should  perhaps  be  justified  in  concluding  that  separate 
deliberations  go  back  to  the  time  of  Edward  I.  In  any 
case  no  trace  has  survived  of  any  minutes  prior  to  the 
Journal  which  was  undertaken  in  1547,  and  perhaps  none 
were  recorded  before  that  date.^ 

As  far  as  the  progress  of  the  Qommons  is  concerned. 


1.  Pollard,  Evolution  of  Parliament,  p.  119.  For  the  first  texte 
recording  the  separate  deliberation  of  the  magnates  and  the  Commons, 
see  Const.  Hist.,  ii,  pp.  395-396,  411-412,  621-622;  iii,  pp.  444-446; 
Pasqnet,  pp.  227-228  reproduces  several  of  these  texts.  He  calls  attention 
to  the  fact  that  in  the  Parliament  of  Sept.  1332,  it  is  not  certain  that  the 
knights  deliberated  with  the  burgesses  :the  prelates  deliberated  "par  eitx 
mesmes;  et  les  ditz  countes,  baronns,  et  autres  grauntz  par  eux  mesmes; 
et  auxint  les  chivalers  des  countis  par  eux  mesmes" ;  but  the  burgesses 
are  not  mentioned  until  the  moment  of  the  concession  of  the  aid  :  "les 
ditz  prelats  .  .  .etc.  .  .  et  les  chivalers  des  countes  et  toute  la  Commune" 
grant  the  aid.  In  Dec.  1332  the  doubt  is  lifted  :  the  prelates  deliberated 
separately,  the  earls  and  barons  by  themselves,  and  "les  chivalers  et 
gentz  de  countez,  et  gentz  de  la  Commune  par  eux  meismes."  The  text 
of  Jan.  1333  is  very  precise  :  it  is  decided  in  Parliament  that  there  shall 
deliberate  by  themselves  a  certain  number  of  lords  who  appear  to  be 
counsellors  of  the  king,  the  other  lords  and  the  proctors,  the  knights,  ^and 
people  of  the  Commons.  In  1341,  at  the  Parliament  of  the  quinzain  after 
Easter,  the  king  charges  "les  ditz  grantz  et  les  aultres  de  la  Commune 
qu'ils  se  treissent  ensemble  et  s'avisent  cntre  eux;  c'est  assaver  les 
grantz  de  par  eux  et  lea  chivcders  des  countez,  citeyns  et  bur  gey  s  de 
par  eux." 

2.  Pollard,  Evolution  of  Parliament,  p.  114;  Const.  Hist,    iii,  p.  468. 
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the  reign  of  Edward  II  presents  an  importance  which  we 
must  neither  exaggerate  nor  depreciate,  and 
under  Edw^rd^i  which  must  be  focussed  correctly.  It  must 
not  be  exaggerated :  the  Parliaments  of 
^322  show,  for  example,  that  the  .Commons^wexe-tisated 
in  a  very  casual  fashion.  The  Commons  met  on  March 
17th,  and  five  days  later  the  king  sent  them  a  message 
that  they  might  go  away,  that  he  had  no  time  to  receive 
They  are  their  petitions,  nor  to  reply  to  them,  and 

treated  j-j^^j.  j^g  would  hold  another  Parliament  for 

casually  with 

:  unconcern  this  purpose.    In  September,  when  an  aid 

had  been  voted,  the  barons  were  asked  whether  the  king 
■ought  to  march  against  the  Scots  or  to  reply  to  the  peti- 
tions ;  they  replied  in  favour  of  the  first  alternative,  and 
the  Commons  were  again  dismissed.  On  December  4th, 
at  York,  only  five  prelates  came,  and  the  petitions  were 
once  more  adjourned  to  a  Parliament  which  was  to  be 
held  in  January.^ 

The  interpretation   given   by   Stubbs  to  the  famous 
statute  of  York  1-^2^  gave  to  the  Commons  far  too  strong 

a  constitutional  position  :  according  to  him, 
YorMm2)''*    ^^^^    statute    confirmed    and    strengthened 

that  assertion,  formulated  in  the  writs  sent 
to  the  clergy  in  1295  by  Edward  I,  that  what  concerns 
everyone  musLhave  the  consent  x>f  all,  in  other  words, 
that  a  true  law  or  statute  should  be  established  in  Parlia- 
ment with  the  approval  of  the  three  Estates. ^  Since  it 
is  certain  that  after  1322,  just  as  before,  the  king  con- 
tinued to  issue  legislative  measures  of  every  kind,  what- 
ever name  may  be  given  them,  this  theory  can  hardly 
be  maintained.  It  is  possible  that  the  Communaute  du 
royaume  was  nothing  but  a  redundant  formula.  But 
if  we  hold  that  this  Communaute  here  refers  expressly 
to  the  Commons,  as  opposed  to  the  prelates,  earls,  and 


1.  Pollard,   Evolution  of  Parliament,  p.    116. 

2.  Const.  Hist.,  ii,  pp.  258-9. 
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barons,  Mr.  G.  Lapsley  suggests  that  the  statute  of 
York  must  have  had  as  its  object  to  prevent  the  barons 
from  having  subsequent  recourse  to  their  expedient  of 
131 1.  They  had  then  entrusted  the  reform  of  the  king- 
dom to  a  commission  nominated  by  themselves  and  taken 
from  their  own  ranks.  While  annulling  the  ordinances 
which  this  commission  had  issued,  the  statute  simply 
laid  it  down  that  henceforth  all  measures  concerning  the 
power  of  the  king  and  the  "estate"  of  the  realm,  in  fact, 
all  constitutional  modifications,  could  be  established  only 
in  full  parliament,  and  not  by  a  committee  of  barons 
acting  on  behalf  of  a  narrow  oligarchy.  The  statute,  in 
fact,  confirmed  the  statutes  and  establishments  promul- 
gated by  Edward  II  and  by  his  predecessors  before  131 1, 
and  the  clause  under  discussion  does  not  seem  to  have 
envisaged  ordinary  legislation.  Moreover,  the  practice 
of  subsequent  times  shows  no  change  at  all.  Constitu- 
tional alterations  having  more  Importance  than  ordinary 
legislative  measures,  we  can  scarcely  see,  in  the  statute  of 
1322,  anything  more  than  an  emergency 
mSas°r^*°'^  measure  directed  against  the  most  trouble- 
some barons,  and,  to  the  minds  of  its 
promotors,  powerless  to  modify  in  the  slightest  degree 
the  situation  of  the  Commons  in  Parliament.^ 

Yet  we  must  not  excessively  depreciate  the  importance 
of  the  Commons  at  the  time  of  Edward  II  either.    In 
addition  to  the  wholly  practical  reasons  of 
But  the  ^^ri    administrative    nature   which    we   have 

the"common8  already  enumerated,  the  summoning  of  the 
grows  under  Commons  corresponded  increasingly  to  the 
Edward  11  ,       .        .     •         n       •  i-.^-   ^1 

desire  to  obtain  their  adhesion  to  political 

measures  of  a  certain  importance.  Mr.  Lapsley,  having 
studied  the  representation  of  five  counties  in  the  Parlia- 
ments of  this  reign,   concludes  that   interference   of  a 

1.  G.  Lapsley,  "The  Commons  and  the  Statute  of  York."  E.  H.  B., 
1913. 
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political  nature  influenced  the  choice  of  the  knights  for 
Essex  and  Hertfordshire  in  131 1  and  1322,  and  for  Bed- 
fordshire in  1318,  1321,  and  1322.  This  does  not  prove 
that  the  barons  considered  the  consent  of  the  Commons 
as  being  legally  necessary,  but  we  may  think  that  when 
important  measures  were  in  the  field,  the  goodwill  of  the 
Commons  seemed  to  them  desirable.  Without  their 
being  called  upon  to  express  consent,  their  approval 
resulted  from  their  presence  and  was  not  negligible ; 
in  particular,  it  was  thought  useful  to  show  them  the 
opportuneness  of  the  measures  adopted  :  the  knights 
exercised  a  great  influence  in  their  counties,  and  their 
opinion  easily  became  public  opinion ;  therefore  it  was 
prudent  to  set  aside  those  from  "whom  systematic  opposi- 
tion was  expected.  It  is  evident  that  the  social  progress 
which  was  the  basic  origin  of  the  summoning  of  the 
Commons,  continued  in  this  way  to  show  its  results, 
and  that  in  fact,  if  not  in  law,  their  moral  influence  was 
developing. 1 

From  Edward  Ill's  reign  onwards,  the  ground  be- 
comes firmer,  and  Stubbs'  account  regains  full  credit. ^ 

1.  G.  Lapsley,  "Knights  of  the  Shire  in  the  Parliaments  of  Edward 
II."    E.  H.  R.,  1919. 

3.  For  the  fourteenth  and  fifteenth  centuries,  see  Pollard,  Evolution 
of  Parliament,  pp.  129,  263-4,  327.  Mr.  Pollard's  book  re-opens  the 
discussion  on  the  authority  of  the  Modus  tenendi  parliamentum;  Stubbs 
refuses  to  recognise  it,  and  rightly,  as  it  seems  (Const.  Hist,  ii,  pp  174, 
266,  625)  whereas  Mr.  Pollard  thinks  that  there  is  no  reason  for 
denying  it  for  the  period  at  which  the  treatise  was  written,  (p.68). 
Mr.  Tait,  (E.  H.  B.  1921)  agrees  with  Stubbs'  view.  The  date  of  this 
tract  has  been  the  object  of  a  minute  examination,  based  on  the  study 
of  the  47  manuscripts  at  the  British  Museum  (Hodnett  and  White  : 
"The  manuscripts  of  the  Modus  tenendi  parliamentum,"  E.  H.  E.  1919). 
Mos't  scholars,  (see  the  bibliography  in  Gross,  p.  447),  placed  it  at 
the  end  of  the  fourteenth  century;  Stubbs,  in  the  last  quarter;  Reiss, 
in  the  second  half  of  Richard  II's  reign ;  M.  Bemont  at  the  beginning 
of  the  reign.  This  recent  study  puts  it  back  to  a  much'  earlier  date, 
perhaps  to  Edward  II's  reign.  Before  the  end  of  the  fourteenth 
century  there  are  two  distinct  versions  occurring  in  two  manuscripts, 
one  which  also  contains  accounts  of  the  period  of  Richard  II,  and 
the  other,  in  which  the  Modus  is  found  together  with  documents  of 
the  period  of  Edward  II.  Mr.  Tait  has  put  forward  some  facts  in 
support.  It  is  possible  that  the  Modus  was  revised  at  the  time  of 
Richard  U. 
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Moreover,  during  the  fourteenth  century 
Their  sabse-  ,  .,  ,  °  .    ,  .  •' 

quent  progress    the  sensible  progress  of  the  townsfolk  and 

even  of  the  villeins,  gradually  prepares  the 
way  for  the  transformation  of  national  representation. 

Mr.  Pollard  thinks  that  about  the  middle 
Importance  ^^  ^^^  fifteenth  century  a  new  evolution  is 
remains  slight  being  outlined  :  men  are  beginning  to  take 
until  the  XVIth  .°  ^     •        ^     ,.  ^^^  i  ■■.    .u 

century  ^"    interest    in    Parliament,    to    sohcit    the 

candidature,  and  to  regard  the  franchise  as 
a  privilege  and  not  merely  as  a  duty.  This  does  not 
alter  the  fact  that  Fortescue  finds  nothing  to  say  of  the 
constitutional  function  of  the  Commons,  and  that  in 
practice,  their  part  still  remains  very  humble.  Stubbs 
himself  recognises  that  all  the  great  crises  in  the  political 
history  of  England  in  the  fourteenth  and  fifteenth  cen- 
turies were  decided  without  the  Commons,  so  that  this 
history  remains  the  work  of  the  feudal  aristocracy.  The 
progress  of  collective  petitions  even  contributed  to  make 
the  frequent  meeting  of  Parliament  much  less  necessary. 
By  the  end  of  Edward  IIPs  reign,  the  Commons  have 
lost  interest  in  the  individual  petitions  which  increas- 
ingly go  to  swell  the  activity  of  the  Council  and  of  Chan- 
cery :  thus,  from  the  constitutional  point  of  view,  the 
judicial  Parliaments  are  falling  into  insignificance.^  But, 
this  being  so,  the  king  had  scarcely  ever  to  summon  the 
Commons  now  except  to  ask  money  from  them,  and  they 
were  not  eager  for  this.  "What  can  the  people  desire," 
says  Sir  Thomas  Smith,  "if  not  few  taxes  and  few  Par- 
liaments?" And  in  fact,  in  the  fifteenth  century  they 
became  much  more  rare,  which  was  bound  to  injure  the 
political  education  of  the  Commons.  It  might  even  have 
happened  that  Parliament  almost  disappeared  and 
the  king  of  England  might,  like  the  king  of  France, 
have  gone  so  far  as  to  ask  provincial  assemblies  for  the 
voting  of  the  aid:  in  1282,  Edward  I  assembled  in  this 

1.  Pollard,  Evolution  of  Parliament    p.   128. 
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way  two  Parliaments,  just  as  there  were  two  Convoca- 
tions; in  1360  Edward  III  formed  five  provincial  assem- 
blies. These  expedients  were  not  followed  up,  happily 
for  the  Commons.  Perhaps  we  must  conclude  from  this 
that  national  unity,  in  a  form  at  once  administrative  and 
moral,  was  now  too  far  advanced.  In  any  case,  at  the 
end  of  the  fifteenth  century,  the  Commons  were  not  yet 
associated  in  the  government  of  the  kingdom ;  still  less 
could  it  be  foreseen  that  they  would  one  day  enter  into 
conflict  with  monarchy.  Mr.  Pollard's  work  has  shown 
that  it  was  the  Tudors  who,  by  calling  the  Commons  to 
vote  the  statutes  to  bring  about  the  religious  revolution 
and  to  strengthen  the  monarchy  itself,  associated  them 
at  last  in  the  government  of  England. 


ALPHABETICAL  INDEX. 

(Taken  from   the  French  Edition). 

Abacus,  origins  of  the,  358   sq. 

Aid,  causes  of  the  development  of  the,  465. 

Aid,  assessment  of  the,  466-468. 

Aid,  levying  of  the,  467-468. 

Aid,  consent  to   the,  453-454,  469-470. 

Aid,  consent  by  the  Commons  to  the,  484-485, 

Aigueblanche,  Peter  of,   (Treasurer  of  the  Wardrobe),  387. 

Allowances,  365. 

Army,  the,  of  Edward  1,  393-394. 

{See  also  Knights,  Wardrobe). 
Articidi  super  Cartas  (1300),  377. 
Artillery,  the,  under  Edward  111,  402. 

Arundel,  Richard  Fitz-Alan,  Earl  of,  (executed  in    1397),  427. 
Arundel,    Thomas    (brother  of   Earl   Richard),  439. 
Assize,  Great,  date  of  the,  456. 
Ayermin,    William,  (Chancery  clerk  under  Edward  11),   400. 

Baddlesmere,  (Steward  of  the  Household  under  Edioard  11),  397. 

Bagot,  Sir    William,   430. 

Baldock  (Chancellor  of  Edward  11),  378,  400. 

Bankers,  Italian,  365,  398. 

Barons,   {See  Lords). 

Barons,  the,  and  the  Council,  410  sq. 

Barons    of  the  Exchequer,   358-359. 

Beaufort,  Henry  (bishop  of   Lincoln  and  of  Winchester),  439-442. 

Bedford,  John    Duke  of,  and  the  Council,  440-441. 

Benches,369-371. 

Bench,  the,  under  Henry  11,  369-370. 

Bench,  the  King's,  370-371. 

Benstead  (Counsellor  of  Edward  1),  391,  392. 

Boroughs,  of  the  domain,   479. 

Boroughs,  in  the  judicial  parliaments,  457. 

Boroughs  origin  of  their  representation  in  Parliament,  457  sq. ,  470-471. 

Boroughs,  character   of   their    representation,   471  sq. 

Boroughs,  inferiority   of  their  representatives   to  the  Knights,  496. 

Boroughs,  the  regular  representation  of,  471  sq.,  497. 
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Bracton,    312,  369,  371. 

Burgh,  Hubert  de  (Chancellor  of  Henry  III),  385. 
Burnett  (Chancellor  of  Edward  I),  376,  390,  391,  392. 
Bussy  (Counsellor  of  Richard  II),  430. 

Carucage,  466. 

Ckncepore    Peter  (Treasurer  of  the  Wardrobe  under  Henry  HI),  387. 

Chamber,   the,   357-358,  363-365. 

Chamber,  the,  under  Henry  I,  382. 

Chamber,  the,  under  Henry  11,    382-383. 

Chamber,  the,  under  Edward  11,   397-401. 

Chamber,  the,  and  the  Ordainers  of    1311,  398. 

Chamber,  the,  under   Edward  III,   401-403 

Chamber,  the,  end    of    the   importance  of,   403. 

Chamber,  the,  clerks  of,  383. 

Chamberlain,  the,  357,  383,  389,  432.  {Set  also  Despenser,  Redvers, 
Warwick). 

Chamberlain,  the,  becomes  a  minister  of  State  (1318),  398. 

Chancellor,  the,  361-362,  372  sq.  432.  [See  also,  Bddock,  Burgh 
[Hubert  de),  BurneU,  Langton  {John),  La  Pole,  Neville,  Strat- 
ford {John  and  Richard.] 

Chancellor,  the,  under  Edward  1   390-391. 

Chancellor,  the,  of  the  exchequer,   362. 

Chancery,  the,  361-362,  372   sq. 

Chancery,  the.  Court  of,   379. 

Chancery,  writs  in,  360-361,  363. 

Chancery,  clerks  of,  373,  389,  390-391.     [See  also  Ayermin]. 

Chancery,  rolls   of,    373-374. 

Chancei-y,  the  English,  compared  with  that   of   France,  378. 

Chapel,  the,  372-373,  389. 

Chapel,  the,  clerks  of,   372-373,   389. 

Charter,  the  Great,  315  sq..   348   sq.,  351,   453-454. 

Cheyne,  Sir  John  (speaker),   437. 

Church,  the,   {See  Clergy). 

Cities  {See  Boroughs). 

Clergy,  the,  and  the  representative  principle,   470. 

Clerks,  of  the  Chapel  and   of  the   Chancery,  372-373,   389-391. 

Clerks,  of  the  Wardrobe,  386-387,  389-391. 

Clerks,  of  the  Secret  Seal,  404-405. 

derks,  of   the  Commons,  500. 

Clerks,  their  rivalry  with  the  laymen,  423,  425. 

Clifford, Richard  (Keeper  of  the  Privy  Seal  in  1399),  437. 

Clinton,  Geoffrey  of,  (Treasurer),  357. 
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Cofferer   (officer  of  the    Wardrobe),    390,   402. 

Commissions,  of  A^isi  Prius,    457. 

Commissions,  of  TraUbaston,   and   of    Oytr    tt    Terminer,    407-408. 

Common  Law,  the  Exchequer  and  the,   360-361. 

Common  Law,  the  Benches  and  the,  369-371. 

Common  Law,  the   Chancery   and  the,   379-381. 

Common  Law,  the  Privy  Seal  and  the,   376-377. 

Common  Law,  the  Council  and  the,   406-407. 

Commons,  origins  of    the  representation  of,   455  sq. 

Commons,  original  character  of  this  representation,  471  sq.,  492  eq. 

Commons,  the,  and  Simon  de   Montfort,   475-476. 

Commons,  the,  and  Edward  I,   476   sq. 

Commons,  the,  under  Edward  II,  494  sq.,    500  sq. 

Commons,  the,  political    importance    of,    324-325,    475,    600-501. 

Commons,  the  separation  of  from  the  Lords,  499-500. 

Commons,  House  of,  origin  of  the,  455  sq. 

Commons,  House  of,    unwilling  to  judge,  460. 

{See  also,  Boroughs,   Commons,    County  Court,  Knights,  Par- 
liament,   Speaker,    Subsidies,    Writs.) 
Commune  Concilium    350-351,  449  sq. 
Communes,  meaning  of  the  word,  447-448,  496. 

[See  also    Commons). 
Constitutio  Dom-us  Regis  under  Henry  1,  357,  382. 
Controller  of  the  Wardrobe,  389-390. 
Council,  the,  the  curides   excluded  from,  431-432. 
Council,  the,  sworn  members  of,  414-418. 
Council,  the,  appointments  to,   426,  430,  438-444. 
Council,  the,  the  seal  of,    377-378. 
Council,  the,  ordinary  or  continual,  418,  436. 
Council,  the,  in   Parliament,   418-419. 
Council,  the,  under  the  Saxon  kings,  327  £q. 
Council,  the,  under    the    Norman    kings,    329    sq.,    355-355,    860,    363, 

369-370,  448-449. 
Council,  the,  in  the  twelfth  century,   410-412. 
Council,  the,  under    Henry    III,    413    sq. 
Council,  the,  under  Edward  I,  416  sq. 
Council,  the,  under  Edward  II,  419  sq. 
Council,  the,  under  Edward  III ,   421   sq. 
Council,  the,  under  liichard  II,  426    sq. 
Council,  the,  under  Henry  IV,  437   sq.  , 

Council,  the,  judicial  powers  of,   406-407,   442. 
Council,  the,  legislative  powers  of,  408-409. 
Council,  the,  financial  powers  of,   408. 
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Council,  the,  political  powers  of,  409-410. 

Council,  the,  importan6e  of,  406. 

Council,  the,  as  the  centre  of    history,   409. 

Council,  the,  the,  comparison  with  the  French  council,  410. 

(See  also    Council,  Great.) 
Council,  Great,  writs    for  the,   377. 

Council,  Great,  origins  and  characteristics,  412-13,  417-419,  434  sq.  443. 
Council,  Great,  the,  of    1411,   439. 
Council,  Great,  the,  of   1455,  444. 
Courts,  of  Common  Pleas,   369-370. 
Courts,  County,   457,  469,  470-471. 
Courts,  County,  constitutional  importance   of,   490-492. 
Courts,  Terminal,  452. 

{See    also    Elections,     Flenus    Comitatus,    Sheriffs.) 
Cowick,  Ordinance  of,  367,  401. 
Croixcombes,    Geoffrey    of    (Steward),    385. 
Curia  Regis,  causes  of  its  disintegration,  355   sq. 
Curia  Regis,  original  characteristics,  448  sq. 
Curia  Regis,  comparison   with  the  French  curia    449. 
Customs,  origin  of  the,  471. 

Debentures,  365. 

Despenser,  the  younger   (chamberlain  of  Edward  II),   397-398. 
Domains,  royal,  donations  from  the,  443. 

Drokeneford  or  Droxford  (treasurer  of  the  Wardrobe  under  Edward  I), 
390-391. 

Edington    Bishop  of  Winchester,    (treasurer  of  Edward  III),   402-463, 

424. 
Edward  I  and  the  administration,  358,  360,  362-368,  371,  376-377,  879. 
Edward  I,  his  army,    393-394. 
Edward  1,  his  finances,  392-393,  478. 
Edward  I,  his  Council,  334  sq.,  416  sq. 
Edward  I,  and  the   Commons,   476   sq. 

Edward  I,  his  anti-feudal  policy,  321-322,  391  sq.,  419,  479-481. 
Edward  I,  impermanence  of  his  work,  489. 
Edward  I,  compared    with  Philif  the  Fair,  485-488. 
Edward  II,  313. 

Edward  IL  as  the  Prince   of  Wales,  394-395. 
Edward  II,  as  King,   358,   361,   365,   367,  395  aq. 
Edward  II,  his  Council,  419  sq. 

Edward  III,  and  the  administration,  361,  363,  368,  371,  377-878,  880. 
Edward  III,  policy  of,  401  sq.,  421  sq. 
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Edward  111,  and  the   appanages,    425. 

ffdward  III,  finances  of,  402. 

Edward  III,  artillery  of,  402. 

Edward  III,  Council  of,  421  eq. 

Edward  IV,  secret  seal  and  secretaries  of,  404-405. 

Edward  IV,  Council  of,  445-446. 

Edward  the  Black  Prince    household  of,  403. 

Elections,  in   the  county  court,   472. 

Elections,  intervention  in,  504. 

{See  also    Sheriffs,  Write.) 
Ely,  Ni-gel  of  (treasurer  oi  Henry  I),  357. 
Erjnngham,  437. 
Estates,  system  of,  483. 
Exchequer,  the,  357  sq. 

Exchequer,  the,  judicial  competence  of,   360-361. 
Exchequer,  the,  secretariat  of  the  household,  361-362,   372. 
Exchequer,  the,  seal  of,  362. 
Exchequer,  the,  chancellor  of,    362. 
Exchequer,  the,  tallies  of,  366. 
Exchequer,  the,  rolls  of,  367-368. 

{See  also.   Treasurer.) 
Fifteenths,  lay,  — see  Subsidies. 

Fiti  Nigel,  Bicfiard,  (treasurer),  311,  358. 
Fleta,   (legal  treatise),   371.  494. 

Foreigners,  of  the  Household,  attacks  on,  385-387,  414,  420 
Foreigners,  Bankers,  365,  398. 

France,   comparisons   with   England,   378,   382-383,   408,   410,    414,   419, 
421,  485  aq. 

Oavnt,  John  of,  see  Lancaster. 

Gaveston   (favourite  of  Edward  II),  394-395. 

Gloucester,   Thomas  of    Woodstock,   duke  of,  428-429. 

Cfiottcester,  Humphrey,   duke   of,  441-442. 

Greene,  (councillor  of  Eich-ard  II),  430. 

Griffin  of  Griffon,  378,  401-403. 

Hanaiper,  376,  377. 

Henry  I,  the  Exchequer  under,  357. 

Henry  I,  the  Chamber  under,  382, 

Henry  II,  the  Exchequer   under,   357-358,  361-362. 

Henry  II,  the  finances  of,  363,  463   sq. 

Henry  II,  the  Bench  ander,  369. 
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Eenry  II,  the  judicial  reforms  of,  456-457. 

Henry   II,  the  Chancery  under,   373-373. 

Henry  II,  the  Household  under,  382-384. 

Henry  II,  the  general  policy  of,   411,   454-455. 

Henry  III,  the  Exchequer  under,  360,  362,  364-365,  368. 

Henry  III,  the  Chancery  under,  373,  375. 

Eenry  III,  the  Wardrobe  of,  384  sq. 

Henry  III,  the  Council  of,  411. 

Henry  IV,  political  part  under  Richard  II,   428-429, 

Henry  IV,  the  Chancery  under,  380. 

Henry  IV,  Secret  Seal  and  Secretaries  of,  404. 

Henry  IV,  Council  of,   437-439. 

Henry  V,  Council  of,  440. 

Henry   V,  character  and  policy  of,  440-441. 

Henry  VI,  Secret  Seal  and  Secretaries  of,  404. 

Henry  VI,  Council  of,  442  sq. 

Herbert,  (Treasurer),  357. 

History,  administrative,  importance  of,    353-354. 

History,  economic,  see  Bankers,  Customs,  Foreigners. 

House  of  Commons,   see  Commons,  House  of. 

House  of  Lords,  see  Lords,  House  of. 

Household,  the,  353,   355-356,   357-358,  360,   362-364,    367,  372,878,  374, 

375,  377,  378,  379,  381. 
Household,  the,   its  early  organisation,  382. 
Household,  the,  ordinances  relating  to,  388-390,  397. 
Household,  the,  comparisons  with  France.  382,  383. 

(^ee  also    Chamber,  Wardrobe). 
Households  of  the  princes,  403-404. 
Huntingdon,  Guiscard  d' Angle,  Earl   of,    431. 

John   Lackland,  the   King's  Bench   under,   869-370. 
John  Lackland,  the  Wardrobe  under,  384. 
John  of  Gaunt,  see  Lancaster. 
Juries,  judicial  functions  of,   457. 
Juries,  financial  functions  of,  466-467. 
Justiciar,  the  disappearance  of,  362. 

Keeper  or    Treasurer    of    the    Wardrobe,    386,     389;    see     also    under 

Treasurer  of  the  Wardrobe. 
Keeper  of  the  Privy  Seal,  377,  432  ;  see  also   T.  Clifford  Northburgh. 
Keeper  of  the  Privy  Seal,  his  office  combined  with  the  ControUerahip, 

389-390. 
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Keeper  of  the  Privy  Seal,  his  office  separated  from  the  ControUership, 

395-396. 
Keeper  of  the  Privy    Seal   becomes    a    minister  of   State    (1311),    377, 

395-396. 
Keighley,  Henry  of,  (knight  of   the  shire  under  Edward  I),  496,  498> 
Kilsby   (or   Kildesby),   (counsellor  of  Edward  III),  402,  423,  4^6. 
Knights,  their  part  in  the  assessment  and  collection  of  the  aid,  466-468. 
Knights,  their   social    importance,    474-476. 
Knights,  origin  of  their  representation  in  Parliament,  490-492. 
Knights,  their  part  in  Parliament,  495. 
Knights,  distinctions  from  the  burgesses,  496-497. 
Knights,  fusion  with  the  burgesses,   498-500. 
Knights,  at  the  Council,  430-431. 

Lancaster,  Th-omas,  Earl  of,    (executed   1322),   396-397,   420. 
Lancaster,  Henry,  Earl  of,    (brother  of   Thomas),  421-422. 
Lancaster,  John  of  Gaunt,   Duke  of,  426-428. 
Lancaster,  John   of,  (see    Bedford). 
Lancaster,  Humfhrey  of,  [see  Gloucester). 

(See  dso,  Henry  IV). 
Langton,  John,  (Chancellor  of  Edward  I),  376. 
Langton,   Walter    (Treasurer  of  Edward  I),  361,  362,  395-396. 
La  Pole,  Michael  de  (Chancellor  of  Richard  II),  427-428, 
La  Pole,   William,  de,  Duke  of  Suffolk,  see  Suffolk,  443-444. 
Laymen,their  rivalry  with  the  clergy,  423,  425. 
Leicester,  Earl  of,  as  hereditary  Steward,  382. 

(iSee  also,  Mont  fort,  Simon  de). 
Lincoln,  Parliament  of,  420. 
Loans,  Wardrobe,  365. 
London,  the  Exchequer  at,    358. 
London,  as  a  capital  city,  403. 

Lords,  become  hereditary  members  of  the  House  of  Lords,  432-434. 
Lords,  House  of,  origin  of,  412-413,  431-436. 

Magnum  Concilium,  see  Council,  Great. 

Modus  Tenendi  Parlimnentum,  503. 

Montfort,  Simon  de.  Earl  of   Leicester,  475-476.   (See  also,  Leice.it-ir)^ 

Neville,  Ralph  (Chancellor  of  Henry  III),  375-376. 

Nisi  Prius,  Commissions  of,  457. 

Northhurgh,  (Keeper  of  the  Privy  Seal),  396,  397. 

Northbnry,  (Treasurer  1399-1401),  437. 

Norwich,   Walter,  369,   400. 
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Ordinance,  nature  of  the,  484. 

Ordinances  of  1311,  377,  420. 

Oyer  et  terminer,  Commissions  of,  407-408. 

Parliament,  meaning  of   the  word,  450-4.51,  482,  488. 

Parliament,  dates  of  meeting,  459. 

Parliament,  rolls  of,  362,   380. 

Parliament,  divided  into  provincial   assemblies,   504-505. 

Pai-liament,  compared  with  Capetian  assemblies,  487-488. 

Parliament,  the,  of  1213,  461-462,  475. 

Parliament,  the,  of  1225,  468,  469. 

Parliament,  the,  of  1226  and  1227,  462. 

Parliament,  the,  of  1232  and  1237,   468,  469. 

Parliament,  the,  of  1258,  319,   462,  468. 

Parliament,  the,  of  1265,  475-476. 

Parliament,  the,  of  1268,  349,  476. 

Parliament,  the,  of  1275,  349,  476. 

Parliament,  the,  of  1295,   459,   481-482. 

Parliament,  the,  of  1298,  459. 

Parliament,  the,  of  1305,  334  sq.    349,  418,  434. 

Parliament,  the,  of  1314,  396. 

Parliament,  the,  of  1318,   397. 

Parliament,  the,  of  1371,   425. 

Parliament,  the,  of  1376,  425-426. 

Parliament,  the,  of  1404,  438. 

Parliament,  the,  of  1406,  438. 

Parliament,  the,  of  1410,   439. 

(See    cdso     House   of    Commons,    House    of    Lords^    Election*, 

Petitions,  Speaicer,  Taxes). 
Petitions,  379,   458-461,  499-500. 

(See    also,    Receivers,    Triers). 
Placita  coram  rege,  369  sq. 
Plenus   comitatus,  451. 
Pont  de  VArche,    William  of,  (Treasurer),  357. 

Receivers,  of  petitions,  379,    468-460,  499-500. 

Pedvers,  Eaiis  of  Devon,  hereditary  Chamberlainship  of,  358. 

Remembrancers,    (officials  of  the  Exchequer),  367-368, 

Rhuddlan,  Statute  of,   (1284),  860-361. 

Richard  I,  883. 

Richard  II,  his  minority,  426. 

Richard  II,  his  government  and  his  Council,  379-880,  403-404,  427  eq. 
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Eichard  III,     his  Council,  380. 

Bivaux,  Peter  of,  develops  the  Wardrobe,  364,  385-387. 
Roches,  Peter  des,  (Treasurer  of  the  Wardrobe),  364. 
BvMtll,  (counsellor  of  Richard  II),  430. 

St,  Albans,  Statute  of  (1300),  389. 

8t.  Romans,  Artaud  d«,  (Treasurer  of  the  Wardrobe  under  Henry  III), 

387. 
Salaries,  of  members  of  Parliament,  472-473. 

(See  also.   Writs  de  expensis). 
Scrope,  William  le,  Earl  of  Wiltshire,  (executed  in  1399),  430. 
Scutage,  in  1100,  463-464. 
Scutage,  under  Henry  II  and  John,  464. 
Scutage,  its    disappearance,   464-465,   478. 
Scutage,  its  value,  478. 
Seal,  Great,  361-362,  372  sq. 
Seal,  Privy,  365,  374-378,  397. 
Seal,  Secret,  378. 
Seal  of   the   Exchequer,    362. 

(tSee  also.  Chancellor,  Keeper), 
Secretaries,  391,  404-405. 
Sheriffs,  nomination  of  the,  362,  363,  366. 
Sheriffs,  control  of  the,  461-463. 

(See  also,  Elections,  Writs). 
Sigillifer,  or  Keeper  of  the  Seal,  372. 

Signet,  378. 

Speaker,  see  Cheyne. 

Squires,   in  the  Council,  431. 

Stafford,  Richard-  (brother  of  Earl  Edmund,  counsellor  of  Richard  II), 
430-431. 

Stapeldon  (Treasurer  of  Edward  II),  367,  400. 

Statute,  meaning  of  the  word,  484. 

Statute,  of  EJiuddlan  (1284),  360-361. 

Statute,  of  St.  Albans,  389. 

Statute,  of  Woodstock,  389. 

Statute,    of  York,  501  sq. 

Stephen,  King  of  England,  357. 

Steward,   Chief,    of  the   Household,    382,385,    388-389,   432.    (See   also 
Baddlesmtre,  Croixcombes,  Leicester). 

Stratford,  John,  (Chancellor  of  Edward  III),  422. 

Stratford,  Richard,   (Chancellor  of   Edward  III),  422. 

Subsidies,  origin  of,  463-471. 

Suffdk,  William  de  la  Pole,  Duke  of,  443-444. 
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Tallies,  of  the  Exchequer,   866. 

Taxes,    set   Aid,    Carucage     Customs,   Fifteenths,    Scutage,    Subsidies, 

Tenth. 
Templars,  363-364,  366,  398,  399,  401. 
Tenants-in-chief,  449  sq  : 
Tenths,  lay,  see  Subsidies. 
Towns,  see  Boroughs. 
Trailhaston,  Commissions  of,  407-408. 
Treasury,  the,  357  sq.,  382-383. 
Treasurers,  of  the  Exchequer,  see  Clinton,  Edington,   Ely   (Nigel  of), 

Fitz-Nigel  Richard,     Herbert,   Tjangton    (Wdter),   Nort\l:u.-v^ 

Pont   d'  I'Arche  (William  of),  Stapledon. 
Treasurers,  of  the  Wardrobe,  see  Keeper  of  the  Wardrobe,  also,  Aigue- 

blanche,   Chacepore    Drokensford,    Bivaux   (Peter  of),  Soehes 

(Peter  dee),  St.  Romans. 
Triers,    of  petitions,   379,   458-460,   499-500. 
Tunnage  and  Poundage,  see  Customs,  Subsidies. 
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;es,  see  Writs   de   ex-pensis. 
Wales,  administration  of,  394. 
Wardrobe,  the,  364-367,   372,  375-378,  382  sq. 
Wardrobe,  the,  under  Henry  II  and  John,  384. 
Wardrobe,  the,  under  Henry  III,  384-388. 
Wardrobe,  the,  in  12158,  388. 
Wardrobe,  the,  tinder  Edward  I,  388-395, 
Wardrobe,  the,  under  Edward  II,  395-397. 

Wardrobe,  the,  under  Edward    III,  401-403.  • 

Wardrobe,  the,  financial  functions  of,  364  sq.,  385-386,  392-393,396-397,  f, 

402.  jt 

Wardrobe,  the,  military   functions   of,   393-394,    402. 
Wardrobe,  the,  end  of  political  importance  of,  403. 
Wardrobe,  the,  officers   of,   388-392. 
Wardrobe,  the,  clerks  of,  385-887,  388-392. 
Wardrobe,  the  Great,    387,  393,  402. 
Wardrobe,  the,  Privy,  394,  402. 

Wardrobe,  the,  of  the  Queen  and  the  royal  children,  387-388,  394-395. 
Warwick,  Earls   of,   hereditary   Chamberlainship   of,    358. 
Warwick,  Guy,  Earl  of,  (died  1315),  358. 
Westminster,   Ordinances  of,   367,  388,  401. 
Winchester,   the  Treasury    at,   357-358. 
Woodstock,  Ordinance  of,   389. 
Wool,  see  Customs,   Subsidies. 
Writs  of  Chancery,360,  363. 
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Writs  of  the   Council,  407. 

Writa  dt  expensi^,  472-473,  497-498. 

York,  Ordinance  of,  367,  501  8q. 

York,  the.  Exchequer  at,   358. 

York,  Parliaments  at,  396,  398,  501  sq. 

York,  Edmitnd  de  Langley,  Duke  of,  (died   1402),  429. 
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